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In order to understand the complexity of the legal system, we have to distinguish between two types of rules:


1.
"Basic" or "primary" type- human beings have to abstain from certain actions whether they want to or not. Usually involve actions involving physical movements or change. 


2.
Rules that are parasitic on the first. By doing something, you may be introducing the first type of rule. Doesn't only have to do with change, also has to do with the creation or variation of duties or obligations.

Rules of the first type impose duties; rules of the second type confer powers, public or private. 

Disagree's with Austin. Austin said that when you understand the definition of law correctly, you'll find these types of rules. Hart says that it isn't so uniform and simple. Hart says that you can clarify a lot of confusion in the feature of law if you understand how these two types of rules are used. Have to first understand the components of the "law" to understand why the word "law" is used to categorize such a wide range of things. 

The Idea of Obligation:

There is a theory of law as "coercive orders" and it started from the correct understanding that where there is a law, human conduct is made to be somewhat obligatory. When understanding the interplay between primary and secondary rules, this is also a good starting point. The theory also started here, but made some mistakes. 

Gunman example: A says to B "Give me your money or I'll kill you". According to theory of "coercive orders", this shows a duty or obligation. The rules are that A must be sovereign, someone who is habitually obeyed, the orders must be general (not a specific action). Why do we say that it fits into the coercive orders theory? Because it's clear that B is obligated to do something here. But we'd be wrong if we said that B had an obligation or a duty to give his money. 

The point here is that there's a difference between someone being obliged to do something and someone having an obligation to do something. 

What's the difference? In the first one, the person might have to do something to avoid some unpleasantness. 

Also, you wouldn't say that he was obliged to do something if the threat wasn't more scary than keeping the money (if A threatened to pinch B). He wouldn't be obliged unless there was serious harm. This means that being obliged pertains to psychological beliefs and motives. This isn't true if somebody has an obligation. Even though B was scared, he didn't have an obligation to give A his money, but he was obliged to. Also important to see that the motives and beliefs are unnecessary in a discussion of an obligation. 

You can have an obligation regardless of what you think the outcome may be, or if you believe that there will be an outcome at all. If you have an obligation to do something, it doesn't mean that you did it. If you were obliged to do something, it usually means you did it. 

Austin and others think that having an obligation to do something is connected to the chance that you'll suffer an evil if you don't oblige. Therefore, according to them, an obligation is an assessment/prediction of punishment. There are many reasons to disagree with this:


•
fundamental objection: the predictive interpretation obscures the fact that breaking rules is not only a prediction of punishment, but also a justification for punishment. 


•
simpler objection: an obligation being a result of a prediction means that the person can't escape the punishment. If he could, he is not obligated then. This isn't true- you can have an obligation to do something, and never be caught or punished if you don't comply. Sometimes (even often) it's true that an obligation means a risk of punishment by a court, but not necessarily, and that's important when trying to understand the definition of obligation.

So to summarize, in the gunman example there's no obligation but B is obliged.
We have to understand the general meaning of obligation before we can understand it in it's legal context, and to do so, we have to look at another example- one that includes social rules. 

This situation contributes to the understanding that a person has an obligation in 2 ways. 1) There is a general rule that makes a certain type of behavior the standard. 2) the application of this rule to this specific person by stating that his case falls under this rule.

The terms "obligation" or "duty" also have an underlying meaning-differentiates between habits and social rules. 

Saying that someone is under an obligation or has an obligation implies that there exists a rule, but the existence of rules doesn't always mean that the standard behavior is an obligation. 

IE Rules of etiquette-definitely considered a rule, but it's not an obligation. 

Rules are conceived and spoken of as imposing obligations when the general demand for conformity is insistent and the social pressure brought to bear upon those who deviate or threaten to deviate is great. It can be customary, and not imposed by a government, and there may be no official system to punishments. The "punishments" might be only the anger of your peers or community, or your guilt or shame, or ruined reputation. In this case, when the pressure is only social, we classify the rules as part of the morality of the social group and the obligation under the rules as moral obligation.

When there are physical sanctions, even "unofficial" ones, we are inclined to classify the rules as a primitive or rudimentary form of law. 

What's important to understand here is that the insistence on importance or seriousness of social pressure behind the rules is the primary factor determining whether they are thought of as giving rise to obligations. 

There are two other characteristics of obligation that go together with this primary one. The pressure is based on the desire to maintain a certain social status. You may have a social obligation to not be physically violent, but there is also a "duty" to be an honest person, for example, or someone who is trustworthy. Secondly, the obligation or duty may be good for others but not necessarily for yourself or not what you want to do. Obligations and duties are thought to be somewhat sacrificing things. 

Rules of obligation or duty are distinguished from other rules in the notion that there's an image of a chain binding those who have obligations so they are not free to do what they want. This image should not confuse us- an obligation is not necessarily something that imposes a feeling or pressure upon whoever has the obligation. Even though a rule or obligation may be a derivative of a social pressure, it doesn't mean that you must feel uneasy or compulsed to act a certain way. Feeling obliged and being obligated are different things. You can have an obligation to pay rent, but not feel obliged to do so. 

We can't "dispose" of the predictive theory before we consider the internal aspects of rules again. Somebody who believes in predictive theory will say that the social pressures support their theory- that the fear of a negative reaction is what will drive a person to follow the obligation or rule. We are claiming that this is a natural consequence, not that it's the reason that something is an obligation. This understanding will help you grasp the understanding of a social structure, not only just a legal system. There are two points of view when considering rules: external and internal POV. External is if you are analyzing the rules, but not accepting them upon yourself and internal is if you take the rules and let them guide your actions. The external observer is interested in the actions and the reactions, even though he may not follow the rules himself. The external observer may eventually come to understand the system in which a deviation is met with a punishment, and may avoid punishment himself. The external observer can miss a point- and can think that a deviation is a sign that punishment is on it's way, like clouds being a sign that rain will come, instead of something that is a causative action. The external POV may reproduce the way the rules function in the lives of members of the group, specifically those who reject its rules unless they fear repercussions. The external POV sees actions and reactions, but the internal sees something that the external cannot- they see that the rules are what guides them. To them, if they break the rules, they deserve a punishment as opposed to just "get" a punishment. There won't only be a hostile reaction, but also a reason for the reaction. That's something that the external viewers cannot see. 

In any society governed by rules its important to understand that there will always exist this tension between the internal POV (guide for actions) and the external POV (sign of possible punishment). 

"Perhaps all out criticisms of the predictive theory of obligation may be best summarized as the accusation that this is what is does to the internal aspect of obligatory rules". 

The Elements of Law:

A social structure with primary rules of obligation alone is a society without an official legal system, where actions of the individuals in a community are based on the reactions of the community at large. It's like a custom, but Hart doesn't want to use that term because of the connotations. History supports the following assertions: if a society is to live by primary rules alone, it must meet certain conditions to exist. 


1.
The society must in some way restrict theft, murder, violence, etc- things that people may be tempted to do, but must refrain from doing in order to maintain a society. 


2.
This type of society MAY have a tension between internals and externals, but the externals must be the minority, or else there wouldn't be enough social pressure to make the rules "obligating". If most the people were externals, and only acted according to their rules if they feared the social repercussions, then there wouldn't be enough social pressure to enforce the rules. 


3.
The only type of community that could live with this type of regime is one that is small, close knit, tied by kinship, common belief and in a stable environment. In every other community, there must be additional social control. Without the social control, it will be a bunch of rules that people respect, but not follow per se- like etiquette. If there is ever a doubt as to whether something should be a rule or not, there won't be a body to decide, and the community will be left with uncertainty. 

Deficits of this type of society:


•
the uncertainty and inability to fix it through a particular body's decision.


•
the static character of the rules. the only change will ever be the slow process of growth and evolution. there will be no way to deliberately change the rules to adapt to a changing environment or circumstance. no way to eliminate old rules immediately. there would be no way to adapt the laws to a certain case in an individual instance. each individual would have the same rules upon him. 


•
the inefficiency of the diffuse social pressure by which the rules are maintained. people will always be arguing whether something broke a rule or didn't, and there will be no body that decides if a rule was broken or not. It will be extremely problematic for people if there is nobody who decides whether there was a violation or not. 

The solution for all of the problems here is a society in which primary rules are in effect in ADDITION to secondary rules. This might be the transition into a legal system. This is how we prove that a legal system is one in which there exist both primary and secondary laws/rules. Important to remember that secondary rules all pertain to primary rules: they specify the ways in which the primary tules may be conclusively ascertained, introduced, eliminated, varied, and the fact of their violation conclusively determined. 

There are three remedies that deal with each of the three deficits:


•
uncertainty- simplest solution is the introduction of what is called the "rule of recognition". This is a condition or number of conditions necessary for something to be considered a rule that's worthy or the societal repercussions. this can take a huge variety of forms- simple or complex. it can be a list of rules written somewhere. it's the writing of unwritten rules which may make the change from a pre-legal to a legal society. the writing isn't what's most important- the most important part is the recognition of the writing as being authoritative. Where there is such an acknowledgement, there is a very simple form of secondary rule: a rule for conclusive identification of the primary rules of obligation. a more complex way of having a rule of recognition is by creating a list of conditions that must be met in order to consider something a rule. may be something that's enacted by a specific body, or lends itself to a specific purpose, etc. there may an order of superiority in a case of a conflict. the reason this creates a legal system is because it makes sure all the laws are unified, and not disconnected. we have also given something legal validity by including it in the list. 


•
remedy for static quality, we introduce "rules of change". there should be a body that introduces new rules and can eliminate old ones. these rules of change can be simple or complex- the powers conferred may be limited or unlimited, they may be procedure or multiple bodies. There will be a close connection between the rules of change and the rules of recognition- where the former exists the latter will necessarily incorporate a reference to legislation as an identifying feature of the rules, though it need not refer to all the details of procedure involved in legislation. in a simple society, the rule of recognition may state that "x creates the law", and then the rule of change will be that x can also change that or any law. 


•
to fix the inefficiency- secondary rules empowering individuals to make authoritative determinations of the question whether, on a particular occasion, a primary rule has been broken. these will be called "rules of adjudication". you have to first define which individuals to adjudicate and then what procedures to follow. these do not impose duties, but rather confer judicial powers and a special status on judicial declarations about the breach of obligations. a system which has rules of adjudication also must have committed to a rule of recognition, because there has to be an authoritative determination of what the rules are to determine whether they've been broken or not. usually in most legal systems the judicial system serves as more than just a determination of guilt which can allow for unlimited social repercussions- most systems have allowed the judicial system to determine the official sanctions as well, and not to merely determine guilt and allow the society to punish as they please. the secondary rules help the primary rules and ensure a more peaceful society, regulating the penalties. 

These three remedies have created a legal system. The combination of elements is all derived by the types of rules- and that's why that question is so important.  

