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Dagan- The Realist Conception of Law

Introduction- 

Many people believe that a realist concept of law is an oxymoron. Some say it’s a revolt against formalism- but if that’s so, it’s not a genuine concept because it only seeks to destroy. Others say that there is more than one realist concept of law. 

There are many concepts that are all true in terms of legal realism, and so it must be “an eclectic and potentially incoherent set of ideas about law” that contradict somehow. 

It seems that studying realism has marginal benefit, but Dagan argues that legal realism offers important and unique jurisprudential insights. Dagan says that his purpose is to present a useful interpretation of legal realism- a relevant vision of law. 

In Dagan’s reconstructed realist conception, law is conceived as a going institution that embodies three sets of constitutive tensions: between power and reason, science and craft, and tradition and progress. In the realist conception, what is most distinctive about law is the difficult accommodation of these constitutive, yet irresolvable, tensions. Realism rejects the reductionist understandings of law (as just force, or just reason, or just science…). Law is defined by realists as those 3 tensions. In order to fully believe in realism or understand it, you must understand all three tensions- just one is not enough. 

I.
From Critique to Reconstruction

Legal realism begins with its critique of formalism. Dagan says that he will explain formalism and then the critique for it, which is still relevant. “The realist claim that the multiplicity of legal sources renders the formalist pretense of doctrinal determinacy an insidious falsity entails devastating consequences for the legitimacy and authority of a formalist legal regime.” You must understand this critique to present the realist alternative. 

A.
Legal Formalism

Classical Formalism – the law is autonomous, comprehensive, and rigorously structured doctrinal science. Law is governed by principles. There are 2 features of formalism that are related- purported autonomy and closure of the legal world, and the predominance of formal logic within this autonomous universe. Law is a self justifying science where there are right answers to all solutions built into the system. Law is composed of concepts and rules- all legal questions can be solved if you deduce the problem to fit into one of the main concepts. Legal rules embedded in statues of case law can provide the legal answers. The statutes and case law can be reduced a limited number of principles. If you classify the legal problems into these principles you will find the answers, according to formalism. Formalism perceives legal reasoners as technicians whose task and expertise is mechanical- find the law, declare what it says and apply the preexisting prescriptions. Lawyers should NOT address social goals or human values. 

B.
The Critique of Formalism

Realism claims that the process that formalism describes  as making  a judicial decision isn’t really the process that a judge uses. They maintain that the indeterminacy and manipulability of the formalist techniques for divining the one essential meaning of legal concepts and of induction, classification, and deduction as per legal rules, render pure doctrinalism a conceptual impossibility. The next critique is the accusation of serving as a means for masking normative choices and fabricating professional authority. 
1.
The Doctrinal Indeterminacy
A given body of legal doctrine is said to be "indeterminate" by demonstrating that every legal rule in that body of legal doctrine is opposed by a counterrule that can be used in a process of legal reasoning. 
A.
Hart’s Challenge


Hart addressed the narrower problem of rule indeterminacy―showing that the indeterminacy of discrete doctrinal sources is limited. Realism views legal doctrine as indeterminate because of the multiplicity- the problem is in choosing the applicable rule from the variety that exists rather than from the ambiguity of a chosen rule. 

Hart agrees that legal analysis allows for some judicial discretion because of the indeterminacy of language- but that doesn’t mean that there are no easy cases for the application of a given legal rule. Example of the vehicle rule in a park- although we aren’t sure if that includes bikes or motorcycles, we DO know FOR SURE that it includes cars. Hart concludes that rules are determinate enough at the center to supply standards of correct judicial decisions. Hart proves some realist claims wrong when they insist that there is indeterminacy of discrete legal rules- it addresses claims (by Radin and Dewey) that nobody can identify rules that are so clear that they can be mechanically adhered to. Radin focuses on the indeterminacy of discrete statutory norms and anticipates Hart’s point – he concedes that the existence of a statutory rule imposes certain limitations in the application. Dewey agrees that there’s a gap between language and reality- and that language cannot fully be clear or foresee all potential circumstances but then adds that the degree helps determine which general rule will be employed by the judge. 
B.
Doctrinal Multiplicity

Most realists discuss this thoroughly. In order to fully appreciate the magnitude of doctrinal indeterminacy, one must look at more than one given rule. The main source of doctrinal indeterminacy is the multiplicity of doctrinal materials that are potentially applicable. Since there is usually a choice between two outcomes or 2 legal “ buttons”, it means that none of the doctrine’s answers to problems is preordained, precise, or inevitable. No legal rule exists in solitude. Legal rules are always part of a system. When assessing the claims of doctrinal indeterminacy, we must look at the legal doctrine as a whole- this highlights an element of choice. For legal realism, the choice among rules competing to control the case is the major source of doctrinal indeterminacy. Any given legal doctrine suggests at least 2 opposite tendencies. There is usually a rule and an exception, or 2 seemingly unrelated rules that must be accommodated. These questions result in profound doctrinal indeterminacy. There is also a complex interaction between rules and facts. Deciding what rule applies requires a classification of the case into a legal category. This means there must be a distinction between essential facts and less significant ones. Squeezing the facts into the rule requires adjusting either the facts or the rule. “Applying a rule” means either extending it or contracting it. 
Legal realists believe that there is no such thing as an inevitability from a legal concept. The interpretation or elaboration of any legal concept can choose from a broad menu of alternatives. 

The main reason for the realist claim that judges are never fully constrained by legal doctrine is not the indeterminacy of any given rule, an indeterminacy that Hart domesticated, but rather the question of whether the rule will contain a doubtful case. In dealing with legal rules, the judicial task is never just one of static application- they must always choose. 

2.
Cloaking Choices; Fabricating Authority

Legal formalism is harmful. Why? Because by saying that judges decisions are inevitable and based on predetermined rules, formalism obscures choices and prevents scrutiny. 
a.
Formalism as Cover-Up

The formalist fallacy, claims Holmes, serves as a cover up for considerations of social advantage. Felix Cohen says that lawyers use formalism and treat legal concepts as non modifiable parts of our natural or ethical environment, and misleadingly presents existing legal concepts as explanations and justifications for legal results. There are social ideas by which the law is to be judged and formed that cannot be forgotten or put on the side just because lawyers make it seem that the law is a science that cannot be changed. 

Formalism is objectionable because by pretending to find determinate answer to legal questions, it bars the way to an open inquiry of the normative desirability of alternative judicial decisions. It prevents people from asking questions. This creates a system that Dewey explains is privileging and perpetuating a status quo that does not allow for changes. It makes the judges decisions seem as though they are completely objective, impersonal and rational. 

b.
Formalism and Lawyers’ Authority

Unmasking the manipulability of legal doctrine raises severe concerns as to the authority of legal reasoners. Fred Rodell says that lawyers are a smug group of men who have the power to make themselves masters of their fellow men. Lawyers capture excessive social power by creating and preserving a distinct language with a scientific appearance: the discourse of legal formalism. Lawyers are able to conceal the vagueness and emptiness of legal reasoning by their pretense that the law is an exact science.
C.  The Puzzle of Reconstruction

1. Beyond Frankified Subjectivism

The realist attack on formalism DOES NOT mean that the judges have unlimited discretion and just use legal concepts to back up their decisions. Brian Leiter has described this view as the “Frankification” of legal realism. 

Mainstream legal realists reject Frank’s subjectivism. The “hunch theory” magnifies the personal and accidental factors in judicial behavior, but ignores the daily experience of predictable uniformity in the behavior of the courts. Decision that are genuinely strange are subject to appeals, rehearings, impeachments, and  legislation. Legal realists agree that personality of judges may affect the outcome, but most believe that the eccentricities of judges balance one another and the bulk of legal material falls into predictable patterns. 

None of this undermines the realist claim that a gap will always exists between doctrinal materials and judicial outcomes. Law cannot be understood as a set of concepts and rules that are able to transcend the legal tradition and extra doctrinal understandings of the legal community. Legal realism does not maintain that the gap between doctrine and law is subjectively filled, not does it deny the existence of a legal reality. 

2. Refining the Realist Challenge 

The formalists describe law as an autonomous system of concepts – realism considers this wrong. 

Positivists think that the standard judicial function is the impartial application of determinate existing rules of law to settle disputes and conceptualize law as if it were a self regulating system of concepts and rules- a machine that runs itself. That is also rejected.

Realists believe that the law must allow the people who make it to occupy the center stage. Law myst be understood as a going institution rather than a disembodied entity. This does not deny the existence of rules. Also, it recognizes that law is a reasonably determinate terrain. 

Llewellyn discusses that law has some sureness, and case law can give some leads as to how other cases will turn out. But he agrees that the multiplicity of legal rules in any given doctrinal fabric is the source of the indeterminacy of law in its formalist rendition. SO where does the laws determinacy come from then?? This question sums up the challenge of legal realism. 

The slippage between doctrine and outcomes, explains Anthony Kronman, raises 2 problems- intelligibility and legitimacy. FIRST- identifying the sources of the “felt law” is crucial to explain past judicial behavior (render it intelligible) and predict its future course. SECOND- if law is to rehabilitate its legitimacy, these sources should have redeeming qualities. After you discredit the formalist concept of law as a system with these scientific rules, the alternative sources must be capable of constraining judgments made by unelected judges and justifying their authority. 

WIKIPEDIA:

Legal formalism can be contrasted to legal instrumentalism, a view associated with American legal realism. Instrumentalism is usually the view that creativity in the interpretation of legal texts is justified in order to assure that the law serves good public policy and social interests, although legal instrumentalists could also see the end of law as the promotion of justice or the protection of human rights. Legal formalists counter that giving judges authority to change the law to serve their own ideas about good policy undermines the rule of law. This tension is especially interesting in Common Law traditions, i.e. those that, like the English, US, Indian or Israeli systems, depend on judicial precedent to determine the law. The "claim to fame" of Common Law systems is that the task of developing and updating law is best done incrementally by courts that keep in close touch with social, economic, and technological realities than by political organs that, every so often, will attend to legal reforms. Thus legal realism or "relationalism" has been favored in some common law jurisdictions, where the kind of legal codification associated with continental (and Japanese) law are virtually unknown.

