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The primary focus of Democracy in America is an analysis of why republican representative democracy has succeeded in the United States while failing in so many other places. He seeks to apply the functional aspects of democracy in America to what he sees as the failings of democracy in his native France.

Tocqueville speculates on the future of democracy in the United States, discussing possible threats to democracy and possible dangers of democracy. These include his belief that democracy has a tendency to degenerate into "soft despotism" as well as the risk of developing a tyranny of the majority. He observed that the strong role religion played in the United States was due to its separation from the government, a separation all parties found agreeable. He contrasts this to France where there was what he perceived to be an unhealthy antagonism between democrats and the religious, which he relates to the connection between church and state.

Insightful analysis of political society was supplemented in the second volume by description of civil society as a sphere of private and civilian affairs.

Introduction to Comparative Law
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Courts and Lawyers in France and Italy
I
Just as the French Civil Code has served as a model for the private law of many countries, so has the French system of courts. The highest French court in civil and criminal matters is the Court of Cassation, which differs from comparable supreme courts in the Anglo-American and German legal families.

The Court of Cassation was created during the French Revolution. It was originally called the Tribunal de Cassation, and its first function was to assist the legislature rather than act as a court. Its job was to ensure that the courts did not deviate from the laws and thus encroach on the power of the legislature. Even the construction of a statute, or the judicial completion of an incomplete law, were seen as a deviation from the law. This was done because the courts before the Revolution often used the construction of a statute in order to avoid the reforming laws made by the King. As well, it conflicted with the principle of separation of powers for the judges to be empowered to construe statutes. 

The Court of Cassation cannot itself render a decision on the merits of the case, but can only quash (casser) the decision under attack and remit the matter for rehearing to another court of the same level. Even today the court is not bound to follow the view of the Court of Cassation, if it doesn’t and the subsequent second judgment is brought before the Court of Cassation, the combined chambers of the Court decide the matter, if the second decision is quashed the matter is remitted to a third court which is then bound to follow the view of the law laid down by the Court.

In Italy this process is simplified, there their Court of Cassation may only quash the decision under attack but the court to which the matter is remanded is thereupon bound to follow the view of the law laid down by the Court.

Every decision of a French court is liable to attack before the Court of Cassation. If the preconditions are satisfied the Court of Cassation is obliged to render a decision, it has no power to select the cases it wishes to rule on. Thus the Court is grossly overworked.

The Court only answers questions of law not questions of fact, the distinction between the two being difficult to ascertain. The Court can thus determine the extent of its activities. The principal factor it considers is whether any decision it makes will be of general significance and so help to maintain uniformity in the courts. For the Court, foreign law and contracts are questions of fact. However the Court will intervene where there are overriding procedural concerns.

The Court has six chambers: 1-3: Private Law, 4: Trade and Economic Law, 5: Labor and Social Security, 6:  Criminal Law

Each civil chamber has 15 judges; the criminal has 17, thus 90 judges. A quorum of seven judges is required in civil and criminal chambers. 

When there is a contradictory decisions or a question de principe the decision can be remitted to the Chambre Mixte, which is made up of judges from the chambers concerned, each chamber sending its President, senior judge, and two other judges. Judges chosen this way among all the chambers make up the Assemblee Pleniere, which apart from ceremonial occasions, meets when a decision is up for review a second time because of the refusal of the lower court to which the matter was remanded after being quashed on the first occasion to adopt the view of the law enunciated by the Court of Cassation.

The State Attorneys work both on civil and criminal matters because at the level of the Court of Cassation the public, whom the State Attorney represents, has an interest in the maintenance of the law even in civil matters.

The text of the judgments from the Court of Cassation are dense and compact, there are no references to the background of the case, prior decisions or scholarly articles. They are usually only 4-5 pages.

Since the reforms of 1958, there are:

Tribunaux d'instance- Cases less than 10,000 NF; there are 456 courts each is judged by a single judge

Tribunaux d'grande-All other civil cases; there are 175 courts, each judged by 3 judges

Tribunaux d'commerce- Commercial cases, there are 230 courts, judged by 3 judges, the judges are selected by the local tradesmen. Labor disputes first go before a special counsel (conseil de prud’hommes) with regular judges.

II

Judges in France are career judges, they are appointed by the state after taking the necessary tests. Lawyers do the same basic 4 year law course in university, but then depending on what type of lawyer you want to be additional training and studying is required.

French judges are guaranteed complete independence; they cannot be removed or promoted against their will.

Unlike in America or the UK, a judge in France doesn’t make a name for himself. Usually he rules alongside two other judges, and cannot present a dissenting opinion.

In France the fact that there is no judicial review of the constitutionality of a stature is because of the unwillingness of French judges to take on the responsibility.
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The Development of English Common Law

I

In English Common Law the legal technique, instead of being directed primarily to interpreting statutory texts or analyzing concrete problems so as to “fit them into the system” conceptually, is principally interested in precedents and types of case; it is devoted to the careful and realistic discussion of live problems and readier to deal in concrete and historical terms than think systematically in the abstract.

“The life of the law has not been logic; it has been experience”

 England was never affected by the idea of codification, nor did it have an explosive political upheaval as in France. One of the great achievements of William I was the construction of the feudal system in England with the King as the supreme feudal overlord. Due to certain of William I’s actions the view that all title to land was traceable directly or indirectly to the Crown was accepted in England. Even modern English land law rests on the supposition, which is admittedly insignificant in practice, that all land in England is in the ownership of the Crown and that the citizen cannot have more than a limited right to use a particular plot of land.

The taxes paid by feudal inferiors were thoroughly checked by the Curia Regis, a council consisting of the King and his advisors; gradually, under Henry I there developed out of the Curia Regis a supreme Treasury-the Exchequer which was not simply an investigative body but gradually took on the character of a court as it decided all legal questions connected with taxes. The most important taxpayers were the biggest landowners. The Curia Regis therefore had an interest in private legal disputes over large estates. If the taxes were regularly to come in there must be peace in the land. Thus the King took exclusive jurisdiction over all serious crime; the fines and confiscations proved a significant new source of income. In this way royal justice developed in the 12th and 13th centuries from a special jurisdiction for affairs of state into a general jurisdiction of wide coverage; in consequence there gradually developed out of the Curia Regis three permanent central courts.

England, from early on, enjoyed a unified law and thus it is called the common law. Thus, due to the unified law, there never existed in England one of the essential motor powers behind the idea of codification.

Litigation in the Middle-Ages was founded on “writs.” In law, “writs” meant a command of the King directed to the relevant official judge, or magistrate, containing a brief indication of a matter under dispute and instructing the addressee to call the defendant into his court and to resolve the dispute in presence of the parties. Such writs were issued in the name of the King by the highest royal officials-the Chancellor-on payment of a fee by the plaintiff, without hearing the defendant. In the early days most writs were designed to implement claims arising out of feudal law.

The plaintiff embarking on litigation had to give very careful consideration to the question which writ suited the substance of his complaint and would best help him to pursue it. It was important to make the correct choice, since the complaint would be dismissed if the wrong writ were chosen. The Chancellor was never free to invent new writs simply because he thought this would help the proper and orderly development of the law. The royal judges would sometimes treat new writs to which they were unaccustomed to as void.

The development of English Common Law in the Middle-Ages is very similar to the development of Roman law in many points. Rome, like England, gave judicial protection to rights on if the plaintiff could obtain a particular document of claim (formula, writ) from a non-judicial official (Praetor, Chancellor). In both systems the numbers of such documents of claim were normally limited, they were collected together in registers and they increased in number as new claims were developed in course of times. The very similar ways in which litigation was initiated led legal practitioners in Rome and England to think not so much in terms of rights as in terms of types of action, and to interest themselves more in the concrete facts which fell within the various actions of writs rather than in elaborating the substantive law into a system based on some rational method. The Roman law and Medieval Common Law were both dominated by “procedural thinking” in both systems the rules of substantive law emerged later. Both the Common lawyer and the Roman jurist avoid generalizations and, so far as possible, definitions. Their method is intensely casuistic.

II

Towards the end of the 14th century the legal creativity of the royal courts gradually began to wane. It became clear that the procedure of these courts was in many respects too crude and formalistic and that the applicable law was too rigid and incomplete; suits were being lost because of technical errors, because witnesses had been bribed, because of tricks of procedure, or because of the opponent’s political influence. Thus as early as the 14th century parties who had lost a lawsuit in the King’s courts on one of these grounds or who could not obtain an appropriate writ petitioned the Kling for an order compelling his adversary to do as morality and good conscience, if not the strict rules of Common Law, required. The King used to transmit such petitions to his highest administrative official, the chancellor.

In times these petitions were addressed directly to the Chancellor and the decisions he made developed into a complex of special rules of law which are still referred to in England, as they have been ever since the 15th century, as “equity.”
Unless the substance of the petitioner’s claim was obviously hopeless, the Chancellor called the person named in the petition to a hearing which took place before him rather than before a royal court. The defendant was called by a special writ- the writ of subpoena. The formal rules of proof used in the royal courts did not apply. The Chancellor decided all matters of fact and law by himself without jury, and the decision he eventually reached was executed by a process involving heavy penalties. After 1529 when the first secular Lord Chancellor, Thomas More, was appointed, equity jurisdiction began to follow the model of the Common Law and developed rules and doctrines, originally in a very fluid and uncertain form, to which the Chancellor had recourse when similar fact-situations arose. His activity came to be seen as being more and more judicial, and his office became the separate Court of Chancery. In a narrower sense ‘Common Law’ refers only to that part of the law which was created by the King’s courts in England.

In practice the most important group of rules developed by equity are the rules of ‘trusts’ (earlier called ‘uses’). If a trustee refused to deal with the property in the way he had undertaken, performance of the trust could not be enforced by complaining to the royal courts, because there was no writ to vindicate such claims and the procedure of the Common Law courts was then too rigid and formalistic to permit the trust agreement to be fully established. Her the Chancellor came to the assistance of the settler and the beneficiaries; he saw the trustee’s behavior in breach of the trust agreement as being contrary to morality, as an offence against good conscience, and held that while the property in question doubtless belonged to the trustee ‘at law,’ that is, in accordance with the rules of Common Law, nevertheless he was obliged ‘in equity’ al with the property in the way he had promised by the trust agreement.

Equity also developed a number of remedies which greatly supplemented the rather crude system of pleas in the Common Law. Under certain circumstances the Chancellor would grant an injunction to prevent a future legal wrong which would be unconscionable. In making such decisions, the Chancellor never operated deductively by developing a general principle recognized as sound, but inductively by dealing with each concrete problem as it came before him. 

‘Specific Performance’ is another legal remedy which developed equity jurisprudence. The remedies offered by the Common Law to victims of breach of contract were insufficient because, having developed out of writ of trespass, they only sounded in damages. Cases were therefore brought before the Chancellor, and if he felt that it was unfair to restrict the innocent party to a claim for damages, he would allow, under conditions which gradually became fixed and clear, a claim for performance of the contract in specie.

These examples will have made clear that the rules of Equity did not openly contradict those of the Common Law and did not seek to oust or replace them. Instead, equity added marginalia, glosses, and supplements to the Common Law; they are often extremely important and sometimes go so far as to effectively neutralize the Common Law rules. To the outward eye, however, the Chancellor always professed reverence for the Common Law, and announced that his decisions simply created supplementary rules. Thus it is possible, though it is not easy, to imagine English law without equity, but it is impossible to conceive of English law without the Common Law in the narrow sense.

III

In England there was a monopoly of the Inns of Courts throughout the Middle-Ages and until the 19th century. It is obvious that in these circumstances legal education would tend to be primarily practical and empirical, more the development of a professional skill than a scholarly science. The acolyte learnt his law by taking part in court proceedings, by appearing in moots (hypothetical lawsuits) in which the benchers acted as judges, by attending regular lectures delivered by practitioners of experience, and above all by constant association with is seniors. At the end of the training there was a solemn “call to the Bar” conducted by the benchers of each Inn, as it still is today, in the four Inns, the state had and has no part in it at all.

The character of English law has unquestionably been deeply marked by the fact that the leading lawyers have never been professors or officials but always legal practitioners, that they lived, judges and barristers alike, in the closest social and professional contact at the central seat of the major courts, that they were strictly organized in powerful professional bodies, and that the Inns of Court not only saw to the recruitment of new lawyers and admitted them to the profession but also had a monopoly of their legal education. This sociological view of the professional background of English legal life helps us to understand why England never had a comprehensive reception of Roman law. Though in mercantile and maritime law Roman influences were rather stronger.

At only one period in English legal history did the Common Law face the threat of being entirely ousted or at least pushed into the wings of Roman law; this was the period of the Tudors and the Stuarts in the 16th and 17th centuries, the time of the great conflict between Parliament and the English kings who wanted an absolute monarchy. In this dispute, Roman law had a great appeal for the royalists for it alone could support the political claim that whatever pleased the king had the force of law. Common Law was somewhat weakened at this time because, besides for the courts which had existed. A series of new royal courts and quasi-judicial bodies were created, especially the Star Chamber, a superior court which dealt with crimes of political significance, these courts were set up directly to implement the royal will and used a procedure based on the Roman-canon model.

Despite all this, England never did have a comprehensive reception of Roman law. We have already seen one reason-the closed organization, the professional solidarity, and the political influence which the class of English lawyers, who were devoted to the maintenance of the Common Law on grounds of principle and profit alike, had built up over three centuries. But it is equally important that these lawyers consciously threw all their weight behind Parliament, the eventual victor in the political battles of the time, The party in the struggle against the absolutist prerogatives of the King, for in its long history it had developed a certain tenacity, its’ very cumbrous and formalistic technique serving to make it less vulnerable to direct attack from above. Ever since then, Englishmen have thought of the Common Law as being essential guarantee of freedom, serving to protect the citizen against the arbitrary inroads of absolute authority, a function which on the Continent is performed by the Constitution.

William Blackstone’s fame rests on his Commentaries on the Laws of England, a four volume systematic portrayal, based on his lectures of the whole of English law, not only private law and the law of procedure but also constitutional law and criminal law.

IV

Jeremy Bentham and his Utilitarian School were based on the idea of the greatest good of the greatest number. Such a school, unhistorical in its method and concerned only with considerations of expediency, was bound to find a perfect butt in the traditional institutions of the Common Law. Indeed, for Bentham, the rules of Common Law, often based on historical accident rather than rational design, were simply obstacles in the way of major social reform, and the same was true of the traditionalism of the conservative practitioners typified by the English barrister whom Bentham savagely criticized, such as Blackstone. Nonetheless Bentham’s call for complete codification of the Common Law found little response.

There was a baroque profusion of courts whose jurisdiction sometimes overlapped and sometimes differed in a manner so complex as to be comprehensible only to adepts. There were special rules of procedure for every court, indeed for every form of action brought before a particular court, often with technical peculiarities which had long since lost all meaning. The courts of Common Law and the Courts of Equity controlled separate parts of the substantive law with the result that the victim of a simple occurrence who wanted both an injunction and damages had the bother of going to tow different courts. Attempts were made to overcome these inconveniences step by step by a series of special statutes until the finally the courage was summoned up for a great reform of the courts structure and the law of procedure, by the enactment of the Judicature Act, 1873; it came into force in 1875 and still constitutes the basis of the present situation in England. The main thrust of the reform was to transform the courts system. The numerous independent courts were brought within a single Supreme Court of Judicature, consisting of the High Court of Justice and the Court of Appeal. Claims which previously had to be rejected because the court had no jurisdiction can now be simply transferred to the relevant division within the same court.

The second important effect of the reform was to consolidate the areas of Common Law (in the narrow sense) and equity. This means that all divisions of the High Court as well as the Court of Appeal must apply all the rules and principles of English law, regardless of whether they developed ‘at law’ or ‘in equity.’ The conflict between ‘law’ and ‘equity,’ which is theoretically possible, is resolved by the Judicature Act, which lays down that the rules of equity shall prevail. The final achievement of the reform of 1873 was to abolish the technical procedural consequence of the writ-system. 

The Judicature Act, by abolishing the ‘forms of action,’ put the finishing touch to a development carried forward by a special series of statutes from 1832-1860. Today all trials in the High Court are started by the same ‘writ of summons,’ that is a formal demand in which the plaintiff describes the basis and substance of his claim in un-technical language; he no longer has to specify a particular type of claim. At the same time the Judicature Act went far to unify the rules of procedure.

Substantive law also was more altered by legislation in the 19th century then theretofore. 

As of yet there is no codification of family law or the law of succession or the law of contract or law of tort. For this purpose England still prefers special status which deal with particular questions, such as the law of matrimonial property, intestate succession, adoption, illegitimacy, administration of estates, or credit transactions, and even these statutes can be understood only against the background of the unwritten Common Law, for they use the concepts and categories and invariably presuppose the rights and doctrines which have been developed by the courts.

It is beyond dispute that the English courts have lost their leading role as creator s of law to Parliament and to ministers with power to issue statutory instruments, especially in modern social law. The more important question is whether in deciding individual cases judges on the Continent and in England use methods of finding and applying law which are different in character.

V
Great Britain is not legally unified at all; Scotland, in particular, has a legal system quite different from Common Law. Scotland had a true reception of Roman law, at the same time, in contrast to Common Law which developed in insular self-sufficiency; Scots law acquired a cosmopolitan and international character with a very distinctive combination of indigenous customary law. The union of Scotland and England still left Scots law essentially as it was. It is true that toward the end of the 18th century the contacts with European legal scholarship were broken. In the period starting with the 19th century Scots law came very strongly under the influence of English Common Law. Enactments of the British Parliament, both numerous and important, in the areas of private, commercial, economic, administrative and social law apply in England and Scotland identically or alike.
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Courts and Lawyers in England

I
1. Magistrates’ Courts: are staffed by Justice of the Peace, magistrates without any legal training, three of whom constitute a bench under a chairman chosen by themselves. There are 19,000 in England in about 1,000 courts and are nominally appointed by the Queen but really chosen by the Lord Chancellor from lists provided by local commissions. They are not full time jobs and is really just an honorary position. The jurisdiction of the Magistrates’ Court is mainly in criminal law where they deal with all minor offenses, particularly traffic cases. Their procedure is summary, without a jury, and is very swift, especially since the defendant in trivial cases often pleads guilty and no evidence need be called. For more serious crimes where a jury is called for there is a special court, the Crown Court. So far as private law is concerned, the jurisdiction of Magistrates’ Courts is principally in matters of family law.

2. County Courts: were introduced into England only by statute in 1846. The aim was, to provide within easy reach of the parties, courts which could determine private law disputes involving relatively low sums at small cost. There are over 400 County Courts in England and they are manned by a single judge, of which there are about 125. The cases for which the County Court are competent are almost exclusively private law, mainly claims arising from tort or breach of contract for sums of not more than £2,000 though larger claims may be heard with the defendants consent. Divorce cases are reserved for the High Court unless they are undefended. The practical importance of the County Courts is shown by the fact that 85% of all civil actions are first heard in these courts. The judges in the County Courts are circuit judges chosen from the ranks of barristers and appointed by the Queen on the proposal of the Lord Chancellor. Each County also has a Registrar, who controls the administrative staff and performs judicial functions such as the procedure prior to the oral trial, and can issue judgments by default or confession and even decide cases involving less than £200 or larger claims if the parties agree.

3. High Court of Justice:  This court consists of three divisions, the Queen’s Bench Division, Chancery Division and Family Division. There are 75 High Court judges, 47 in the Queen’s Bench Division presided over by the Lord Chief Justice, 12 in the Chancery Division under the Vice Chancellor, and 16 in the Family Division under the President. Except for appeals for judgment of lower courts and for some proceedings of an administrative nature, all cases in the High Court are decided by a single judge. The most frequent cases in practice involve claims for damages for breach of contract or tort, normally in the context of traffic of industrial accidents. There is no jurisdictional limit but if the case involves only small sums of money the judge has the discretion to refer it to the County Court. A number of important judicial tasks in the High Court are performed by the many ‘masters’ and ‘registrars,’ who are chosen from barristers or solicitors with a certain professional experience. They perform many varied tasks of which the main one is to work closely with the parties and their legal advisers in the preliminary steps of the procedure so that when the matter comes before the judge it can be decided without delay in a single oral hearing.

4. Court of Appeal: Hears appeals from judgments of the High Court, and with some limitations, appeals from the County Courts.

5. The House of Lords: is the highest court, not only for England, but for Scotland (except for criminal cases) and Northern Ireland, which in other respects have their own system of courts. Decisions are made by a special judicial committee

High Court judges are nominated by the Queen on the proposal of the Lord Chancellor who selects them from among barristers with at least ten years practical experience; on appointment they receive knighthood as well.

Even desire for promotion, which can temper the independence of professional judges on the Continent, plays no great role in England. High Court judges have already reached a peak position and for many of them a further move up to the Court of Appeals or the House of Lords would be unattractive as a the business there is rather different and there is very little financial incentive

The fact that judges are chosen from the closed circle of eminent and successful barristers ensures that the higher courts are manned by judges who are extremely competent and very experienced in practice, able to command the respect of the whole legal profession. But in the view of many people, this restricted principal of choice has the disadvantage that the English judges tend to be of an extremely conservative temperament. A judge is not appointed before he is 40 and usually not until he is 50 and the retirement age is 75.

II
Professional lawyers in England are divided between solicitors and barrister.

Solicitor:  the typical English solicitor is an independent lawyer who gives legal advice to a client on personal and business affairs. They alone are empowered to take the necessary steps prior to trial. They may also act in the name of their client in the procedure which precedes the oral hearing before the judge. In the trial itself they have a right of audience only in the Magistrates’ Courts and the County Courts but not in the High Court or most Crown Courts. The business of conveyance falls mainly to solicitors. The professional organization of solicitors is the Law Society. Solicitor’s fees in private matters are normally a matter for agreement between solicitor and client. The courts, however, retain the power to review solicitor’s charges in any case involving the courts, however, retain the power to review solicitor’s charges in any case involving the courts; however, they retain the power to review solicitor’s charges in any case involving court proceedings.

Barristers: specialize in advocacy before the higher courts, essentially the preparation of written documents and the oral presentation before the court. A party who does not personally appear can have no legal advisor in court other than a barrister. Barristers also give oral legal advice or written opinions and draft complicated wills, land contract, or trust deed; indeed, some barristers do nothing else. One very striking fact is that the etiquette of the Bar forbids any direct contact with the client. Thus a person who wishes to institute a suit in the High Court or to obtain a barrister’s opinion must always do so through a solicitor. Even today barristers are not entitled to form partnerships. Instead, barristers occupy “sets of chambers” in lose groups of about twelve to fifteen, often specializing in particular areas of law. The amount of fees is not fixed by statute but depends on the difficulty and importance of the case as well as the reputation and standing of the barrister in question.

For barristers who are greatly in demand the burden of work can be very heavy, since advocacy can only be performs in person and the barrister is in principle obliged to accept every brief which is offered provided that the stipulated fee is paid. At a certain moment in a very successful career barristers will face the question whether they should not lighter their work load by petitioning the Lord Chancellor to submit their name to the Queen for nomination to the Queen’s Counsel (QC). Queen’s Counsel form the elite of the Bar from whom the High Court and Circuit judges are chosen from. In consequence of the great expense to hire a QC they are only briefed for important or interesting suits.

The professional organization for barristers is the four Inns of Court

There is also the General Council of the Bar, the governing body of the Bar it lays down and implements general policy with regard to all matters affecting the Bar.

Training of lawyers: The training is directed to the profession of lawyer rather than of judge as it is in Germany and France. This is because there is no such thing as a judicial career in England; one only becomes a judge after many years of practice as a barrister. There is different means of training for barristers and solicitors. One can learn in university and get a Bachelors of Law but this degree is not required to become a lawyer, rather one must pass the Bar.

Solicitors:  If one has studied law at university he must follow that with a nine month course at the College of Law, the law school run by the Law Society. In addition to passing the final examinations the young lawyer must spend two years as an apprentice or “articled clerk” doing his “articles” in a solicitor’s office. He is then admitted as a solicitor but must still serve for three years as an assistant solicitor before he can practice on his own or as a partner in a firm.

Barristers: the training of barristers I roughly the same if he has a degree in law the bar student must be inscribed in an Inn of Court and follow a one year course held in the Inns of Court School of Law. After the final examination he “devils” as a “pupil” in one or more sets of chambers for a year, during the second half of which he may act on his own account. After passing his exams the candidate is called to the bar in a formal ceremony and thereby becomes a barrister.

There is a debate over the split of the legal profession in England. In favor of the split, it is said that to have barristers who specialize in advocacy is a great advantage for the parties and for the court: for the parties because the barrister is more detached from the case, can see it with fresh eyes, and has special experience in pleading, gained by constant practice; for the court because co-operation with lawyers can be made easier, more trusting, and free from friction if judges have to deal with only a small circle of experience specialists. Against the division of the legal professions one often hears objects that I greatly increases the expense and duration of legal proceedings, since the same case is being worked on by two layers one after the other and sometimes both together.
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The Law of the United States of America
American law is one of the most complicated legal systems in the modern world. Numerous problems have arisen as a result of the complexities of the concurrence of federal and state law, and from the fact that both the United States, i.e. the federal government, and the states have fully equipped court systems.

Under the Constitution the Congress has legislative competence only in specified areas such as currency, taxes, foreign affairs, defense, citizenship, copyright, and control of commerce with foreign nations and between states. The whole of private law and the rest of commercial law fall under the competence of the 50 individual states.

Article I of the Constitution provides that the United States has the power, in addition to the powers expressly attributed to it, to enact laws “necessary and proper” for carrying these powers into execution.

The principal device for extending the federal powers and thereby restricting those of the states has been the “commerce clause,” that provision of the Constitution which gives the United States power to pass laws to regulate commerce among the states.

Technically today, the federal government has no power to pass laws regulating economic matters in intrastate matters (within one state). However, the Supreme Court decision when it accepted the New Deal basically emptied this principle of content that it no longer really limits the power of the federal government to pass such laws if it has any reasonable interest in doing so.

This means not only that the legislatures of each state can pass their own statutes, but the judges in the states are free to develop the law of their different states in different directions.

There are institutions, such as American law schools, which help the cause of legal unification or help to emphasize the similarities which already exist. Law schools in America don’t teach the specific laws of the states in which they are located; they teach a common American law which admittedly does not exist as positive law.

Restatements- are put out by the American Law Institute and are an attempt to address uncertainty in the law through a restatement of basic legal subjects that would tell judges and lawyers what the law was. A leading scholar is selected as “reporter” for each legal topic; his task is to absorb all the existing case-law and to extract general rules. The task of the reporter is to lay down the law in its present positive form and not to improve or modernize it. Nevertheless in cases where the rules of the various states are inconsistent they may choose the solution which seems to them to be the more progressive, even if it obtains only in a minority of states. By this means Restatements have been produced for all important areas of American private law except for family law and law of succession.

On the prompting of the American Bar Association, all states eventually agreed to send representatives to the National Conference of Commissioners on Uniform State Laws, which was given the task of drafting Uniform Acts for those areas where intra-American unification seemed especially desirable, and to propose them to the legislatures of several states for enactment with the minimum possible amendment. Most of the Uniform Laws deal with very specific and narrow questions, but sometimes also cover whole areas of law, such as the law of bills and notes. The push for legal unification was promoted substantially in commercial law where the need for unitary rules is outstandingly clear.

So far the Uniform Commercial Code (UCC) is the most significant and successful undertaking of the National Conference of Commissioners on Uniform State Laws. As a result of the UCC, which was accepted for the most part by all the states except for Louisiana, the same rules apply in all of the United States to sale, transaction involving negotiable instruments, checks, warehouse receipts, bills of lading, certificates of deposit etc. as well as to the collection of commercial paper and the area of credit and security with the exception of mortgages.

In general, the law relating to the control of the economy is federal law, although the states often have concurrent laws or even act in the place of the United States, as in the control of the insurance industry. Important areas of commercial law, especially the sale of goods and connected credit and security arrangements, are regulated by state law, but with substantially the same content in consequence of the introduction of the UCC. Other areas of commercial law, such as company law (except for the federal supervision of the stock exchange and share dealings) and the law of insurance, are covered by the laws of the various states.

In the general law of contract, in tort and land law, and in family and succession law the legal systems of the several states control; they are in general agreement in basic concepts, methods and solutions, but often show so marked a variation on individual points that it is of the greatest importance to know which state law applies to a case which has connections with several states. Here the rules of conflicts of law, mainly unwritten, apply, being themselves part of state law and therefore capable of variation from state to state, subject to minimum standards inferred from the Constitution.

In 1789 Congress established lower federal courts by establishing District Courts as federal courts of first instance and, as courts of appeals, courts which were later called Court of Appeals. There are close to 100 District Courts in the United States, for appeals from the judgments of the District Courts there are 12 Courts of Appeals. At the head of the federal court system stands the Supreme Court with nine judges.

In order to keep the Supreme Court workloads within limits, an Act of 1925, gave the judges discretion in deciding which cases were important enough to justify an appeal.

In the large cities the lowest courts are often called Municipal Courts; examples are Traffic Court, Small Claims Court. Civil and criminal matters of importance go to either County Courts or District Courts (they are the same thing but different states call them different things). Appeals against their judgment often go straight to the highest court of the state. In the larger states there is an immediate court of appeals.

Federal courts have jurisdiction only under specified conditions, most of which are laid down in the Constitution, for example, cases in which the United States is a party and cases where the complaint is based on a provision of federal law (Federal Question Jurisdiction). The fear that the courts of a state might not afford complete justice to a party domiciled in another state explains the existence of federal jurisdiction in another class of case: the Constitution provides that the federal courts shall be competent if the parties are citizens of, that is, domiciled in, different states (Diversity of Citizenship Jurisdiction), but a federal statute imposes a further requirement, that the matter in issue must exceed $10,000 in value.

Thus except in cases controlled by a federal statute, federal courts should in principle apply the written or unwritten law of the stat in which it sat. This applies to the question of conflicts of law, that a federal court in California can decide a suit brought by a man from Texas against a man from California, the federal court must answer the suit in accordance to California law, the state in which its sits, and not Texan law or by federal rules.

The US has a dual legal system - federal and state. Federal laws are passed by Congress and apply to the entire country. Congress only has the authority to pass laws that are described in the US Constitution. For example, the Constitution says that Congress has the authority to pass laws that "affect interstate commerce." Therefore, generally speaking, Congress does not have the power to pass a law that only affects the residents of NY. 
Each state also has the power to pass laws that apply to that state. In some cases, both Congress and the states can pass laws covering certain areas, while in others the federal law can pre-empt the state law.
There is no federal law of contracts. Contract law is governed by state law and each state has its own law. Still, the differences between states in most areas of contract law are usually small and not much of a problem. In order to try to get all the states to agree on certain laws, some laws are called uniform laws. The uniform laws, such as the Uniform Commercial Code, are laws that were written by a committee of law professors. These uniform laws were then presented to each state and each state was asked to adopt the law as its own (so that all the states' laws on a particular subject would be the same - i.e., uniform, hence the name). Most states agreed and adopted most of the uniform laws. Some did not (e.g., Louisiana is a very peculiar state and has laws that reflect its French Creole history). Some states adopted the uniform laws, but made changes to them (of course, defeating the very purpose of the uniform laws to begin with). The UCC is an example of a uniform law that has been adopted (with very minor changes) by all of the states except Louisiana. Most of the uniform laws deal with commercial transactions, such as the sale of goods, bank deposits, the creation of liens, etc. so that people in business can conduct business in many states and not have to worry about any major differences in the law of each state. 
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Justinian wanted to save and codify Rome (organize the law).

Germanic tribes brought their own law to Rome and then in the Renaissance there was a revival of interest in Roman law. 

Basilica-Greek legal code until WWII (800s)

First modern European Univ. appeared in Bologna in late 11th century. They studied the pure Corpus Juris Civilis b/c:

1) Church was a heavy power

2) It was highly intellectual

Roman law with Glossators and Commentators-their work yielded jus commune

Civil law tradition: Roman law, Canon law, local law

Roman civil law, canon law (influenced family law, criminal, succession procedure), and commercial law (much less bookish than the others).

5 basic parts of civil law jurisdiction: civil code, commercial code, code of civil procedure, penal code, code of criminal procedure.

Revolution:

Public law=of modern origin

1) All men are created equal

2) Separation of powers (unlike checks and balances in US, France wanted to curb the judiciary b/c it was still somewhat feudal)

3) Age of Reason-ability to make new laws and repeal old ones

4) Nationalism simplified the legal system because there was no more canon law or local law

5) Rights of men over feudalism made man a slave to the state

Natural rights, separation of powers, rationalism, antifeudalism, bourgeois liberalism, statism, nationalism. 

In America, the judiciary was not a target like in France. In France, there was even a suggestion to separate the judicial from the executive and legislative branches to curb the judicial.

In England, positivism was emphasized less:

Church was active as well as feudalism, and the state was strong (common law). Also, there was less need for codification b/c of trust in courts. 

State positivism gave the state a monopoly on making laws. They hold that judicial decisions are not law, b/c only leg. are law.

Civil law: Statutes, administrative regulations, and customs (in order of importance). In some states, the constitution is the supreme even over statues.

The problem with giving custom meaning is that it is only made by countries and separation of powers. It also gives power from the legislatures to the population.

France:

· Statism denies anything from the outside; thus, France wanted to bring new things into play. 

· Other parts were offensive to French nationalism. 

· Rationalism was able to explain why it was suddenly okay to rid old laws and make totally new ones.

· The legal code was clear and written for all in order to do away with lawyers.

· They wanted to limit the power of the court (the code thus had to be clear in order to be simply followed).
Germany:

· Civil code is more scientific and professional as well as historical. 

· By studying the details they would find the general trend in German law (scientific). 

· It was not to be revolutionary but rather to codify and rejoin. It was a tool for professionals as opposed to layman. 

Both have separation of powers (only leg. makes the laws). 

German-obligations, succession, property, family law. The debtor is bound to effect performance according to the requirements of good faith, giving consideration to common usage.

French-Agreements legally made take the place of law for those who make them and must be executed in good faith. They can only mutually be revoked.

There are codices where the point isn’t that they are supreme.

Other codices make them the only applicable one. 

Sovereignty was the expression of nationalism- Grotius

The Civil Law Tradition

J.H. Merryman
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Roman Civil Law, Canon Law, and Commercial Law

The civil law tradition is a composite of several distinct sub-traditions with separate origins and developments in different periods of history. The oldest sub-tradition is directly traceable to the Roman law as compiled and codified under Justinian in the sixth century. The belief that the civil law is a related body of law that constitutes the fundamental content of the legal system is deeply rooted in Europe and the other parts of the world that have received the civil law tradition, and it is one of the principal distinguishing marks of what common lawyers call the civil law system.

Justinian ordered the creation of the Corpus Juris Civilis. He considered contemporary Roman law decadent; he sought to rescue the roman legal system from several centuries of deterioration and restore it to its former purity and grandeur. Second he was a codifier: the mass of authoritative and quasi-authoritative material had become so great, and included so many refinements and different points of view, that it seemed desirable to Justinian to eliminate that which was wrong, obscure, or repetitive, to resolve conflicts and doubts, and to organize what was worth retaining into some systematic form.

He sought to abolish all prior law except that included in the Corpus Juris Civilis, and he took the view that what was in his compilation would be adequate for the solution of legal problems without the aid of further interpretations or commentary by legal scholars. The prohibition against citation of works not included in the Corpus Juris Civilis effectively destroyed an even greater amount of material, because it naturally diminished interest in preserving and copying the works of the juriconsults who had produced them.
With the fall of the Roman Empire, the Corpus Juris Civilis fell into disuse. Cruder, less sophisticated versions of the Roman civil law were applied by the invaders to the peoples of the Italian peninsula. The invaders also brought with them their own Germanic legal customs, which, under their rule that the law of a person’s nationality followed him wherever he went, were applied to themselves but not to those they had conquered. Even so, a fusion of some Germanic tribal laws with the indigenous Roman legal institutions did begin to take place in parts of Italy, southern France, and the Iberian Peninsula.

It was in Bologna that the first modern European University appeared and law was a major object of study. The law studied was the Corpus Juris Civilis. Justinian was thought of as a Holy Roman Emperor, and his Corpus Juris Civilis was treated as imperial legislation. As such it had the authority of the pope and the temporal emperor behind it as well as an obviously superior civilization. 

There was a succession of schools of thought about the proper way to study and explain the Corpus Juris Civilis, of note were the Glossators and the Commentators.

In this way Roman civil law and the works of the Glossators and the Commentators became the basis of a common law of Europe, which is actually called the jus commune by legal historians. There was a common body of law and of writing about law, a common legal language, and a common method of teaching and scholarship.

With the rise of the nation-state and the growth of the concept of national sovereignty, particularly from the 15th century on, and with the demise of the HRE as anything but a fiction, the age of the jus commune- of a common law of Europe- waned, and the period of national law began. In some parts of Europe (Germany), the Roman civil law and the writings of the Bolognese scholars were formally “received” as binding law. In other parts of Europe the reception was less formal; the Corpus Juris Civilis and the works of the Glossators and Commentators were received because of their value as customary law or because of their appeal as an intellectually superior system. But, by one means or another, the Roman civil law was received throughout a large part of Western Europe, in the nations that are now the home of the civil law tradition. A European or Latin American civil code of today clearly demonstrated the influence of Roman law and its medieval revival. In civil law nations, the influence of Roman civil law is much more pervasive, direct, and concrete than it is in the common law world, which had no reception of Roman law.

Canon law and Roman civil law helped in the formation of the jus commune that was subsequently received by the European states. Canon law influenced the jus commune mainly in the areas of family law and succession, criminal law and the law of procedure. Local law also had some effect on the development of the jus commune.

The reception of the jus commune in European nations eventually aroused a nationalistic concern for the identification and preservation-and in some cases glorification- of indigenous legal institutions. For example, in Germany a dispute arose during the preparatory work of codification between the Germanists and the Romanists.

For the most part, the roman influence is very great; the native legal contribution, while substantial, is generally of subsidiary importance.

The third sub-tradition, after Roman civil law and canon law, is commercial law. The commercial law of Western Europe had its development in Italy at the time of the Crusades, when European commerce regained dominance in the Mediterranean area. Italian merchants formed guilds and established rules for the conduct of commercial affairs. Commercial law was the pragmatic creation of practical men engaged in commerce. Interpretation and application of the commercial law went on in commercial courts, in which the judges were merchants. The needs of commerce and the interests of merchants, not compilation of Justinian or those of the canonists were the main sources of the law. It became a common commercial law that penetrated throughout the entire commercial world, even into areas such as England, where the Roman civil law had met with resistance.

These three sub-traditions within the civil law tradition-Roman civil law, canon law and commercial law- are the principal historical sources of the concepts, institutions and procedures of most of the private law and procedural law, and much of the criminal law of modern civil law systems. In modern form, as affected by revolutionary law and legal science, they are embodied in the five basic codes typically found in civil law jurisdiction: the civil code, the commercial code, the code of civil procedure, the penal code, and the code of criminal procedure.
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The Revolution
Much of public law, particularly constitutional law and administrative law, is conspicuously absent from the sub-traditions of civil law. The reason is that public law in contemporary civil law nations is in large part a product of the Revolutions beginning in 1776. It is in this intellectual revolution that we find the main sources of public law in the civil law tradition. The effect of the revolution was not, however, limited to public law. It also had a profound influence on the form, the method of application, and, to a lesser extent, the content of the basic codes derived from Roman and jus commune sources. The intellectual revolution produced a new way of thinking about law that had important consequences for the organization and administration of the legal system and for rules of substantive and procedural law.

One of the principal driving intellectual forces of the revolution was what has since come to be called secular natural law. All men, so the reasoning goes, are created equal. The surviving institutions of feudalism, which conferred social status and public office on the basis of land ownership, were clearly inconsistent with these ideas.

A second tenet of the intellectual revolution was the separation of governmental powers. The purpose was to prevent intrusion of the judiciary into areas-lawmaking and the execution of the laws-reserved to the other two powers. The system of checks and balances that has emerged in the US places no special emphasis on isolating the judiciary, and it proceeds from a philosophy different from that which produced the sharp separation of powers customarily encountered in the civil law world.
In France, the judicial aristocracy failed to distinguish clearly between applying the law and making the law, thus Montesquieu developed the theory that the only sure way of preventing abuses of this kind was first to separate the legislative and executive from the judicial power, and then to regulate the judiciary carefully to ensure that it restricted itself to applying the law made by the legislature and did not interfere with public officials performing their administrative functions.

In the US and England judges had often been a progressive force on the side of the individual against the abuse of power by the ruler, and had played an important  part in the centralization of governmental power and destruction of feudalism.

It was accepted, in the development of the common law, that the courts had the powers of mandamus (to compel an official to perform his legal duty) and quo warranto (to question the legality if an act performed by a public official). The judiciary was not a target of the American Revolution in the way that it was in France.

During this time it was assumed that the existing laws and institutions could be repealed and new ones, rationally derived from unimpeachable first principles, put in their place.

AS a consequence the intellectual revolution in the civil law world was more intensely anti-feudal in orientation than it was in the US. The emphasis on the right of a man to own property and on the obligation of the law to protect his ownership was in part a reaction against dependant tenure under feudalism. The emphasis on a man’s right to conduct his own affairs and to move laterally and vertically in society was a reaction against the tendency under feudalism to fix a man’s place and status. The revolution became an instrument for the transition from status to contract. The result was an exaggerated emphasis on private property and liberty of contract.

Religious obligations lost most of their remaining legal importance. The ecclesiastical courts lost what little remained of their temporal jurisdiction. The legal universe, formerly very complicated, was suddenly simplified: henceforward it would in theory be inhabited only by the individual and the monolithic state. Nationalism was another aspect of the glorification of the state.

The authority (but not the content) of the jus commune was rejected; a common law of the civil law word was not history. In the future all law would be national law, and variation from the jus commune was not merely accepted, but valued as evidence of national genius and identity.
Thus the revolution was composed of intellectual forces as natural rights, the separation of powers, rationalism, anti-feudalism, bourgeois liberalism, statism and nationalism. These are all respectable enough as ideas or points of view, so long as they are kept in proportion. But during and following the revolution a general atmosphere of exaggeration prevailed.

The emphasis on separation of powers led to a separate system of administrative courts, inhibited the adaptation of judicial review of legislation, and limited the judge to a relatively minor role in the legal process. The theory of natural rights led to an exaggerated emphasis on individual rights of property and contract and to an over-sharp distinction between public and private law. Glorification of the state, nationalism, and rationalism combined to produce a peculiar civil law theory of what law is and to determine the form and style of the basic codes.
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The Sources of Law
The awkward, highly decentralized, inefficient structure of feudal government fell before the need for a more efficient, centralized governmental system- the modern nation-state. Both in order to bring about this kind of transformation and in order to consolidate the accomplishments of the revolution, an ideology was needed, and nationalism-the ideology of the state- met this need. And if nationalism was the prevailing ideology, sovereignty was the basic premise of its legal expression. Another dimension of the movement toward state positivism was provided by the secular character of the European revolution. The theory was that the ultimate lawmaking power lay in the state. Secular natural law, while providing many of the ideas that were the intellectual fuel of the revolution, was ineffectual as a control on the activity of the state. It was backed by no organization and had no sanctioning power. All Western states are positivic. The emergence of the modern nation-state destroyed the legal unity provided by common acceptance of the Roman-canonic jus commune in feudal Europe.

The centralized state stood in opposition both to the medieval autonomy of classes and lands commonly associated with feudalism and to every kind of power outside the state. The state tended to become the unique source of law, claiming sovereignty for itself both internally and internationally.

The authority of the prince replaced that of the jus commune. The content of national law might continue to be drawn largely from the jus commune but its authority came from the state.

So the age of absolute sovereignty began. Where the jus commune was formally received, as it was in part of Germany, it was by the will of the prince, and its continued force within the state also depended in theory on his will. But where, as in most of Europe, there was no formal reception of the Roman law, the process of building a national law (usually in the national language) took place under conditions and on the basis of assumptions that presaged European legal positivism. The legislative act was subject to no authority, temporal or spiritual, superior to the state, nor was it subject to any limitation from within the state (such as local or customary law). Sovereignty had two faces, an outer face that excluded any law of external origin and an inner face that excluded any law of local or customary origin.

Most important of all, the indigenous common law of England, which had developed along lines quite different from those taken by the jus commune on the Continent, was not rejected in the interest of statism, nationalism, positivism, and sovereignty. On the contrary, the common law of England was a positive force in the emergence of England as a nation-state, and was vigorously embraced as evidence of national identity and national genius. On the Continent the revolution seemed to require a rejection of the old legal order; in England it seemed to require acceptance and even glorification of it. The implications of this difference for the attitudes toward codification in the civil law and common law worlds are obvious. On the Continent, where it was thought necessary to reject the jus commune, it was natural that new legal systems were codified; in England, where it was thought necessary to retain the common law, no need for codification was felt.

The law of one state could only be enforced within another state if the latter chose to permit their enforcement. A judgment rendered by a court of one state would or would not be enforced by the courts of another state at the latter’s option. The outward case of state positivism was thus uniform and unbroken: nothing outside the state could make law effective on or within the state without the state’s consent. The inner face of the school of state positivism was equally unbroken. Only the state had lawmaking power, and hence no individual or group within the state could produce law. Thus state positivism, as expressed in the dogma of the absolute external and internal sovereignty of the state, led to a state monopoly on lawmaking.

The legislative power is by definition the lawmaking power, and hence only the legislature could make law. As the only representative, directly elected branch of government, the legislature alone could respond to the popular will.

Stare decisis-the power and obligation of courts to base decisions on prior decisions- is obviously inconsistent with the separation of powers as formulation in civil law countries, and is therefore rejected by the civil law tradition. Judicial decisions are not law.

What, then, was law? The basic answer, which is the essence of legislative positivism, is that only statues enacted by the legislative power could be law. However, it was common in civil law nations for the prince to have lawmaking power within certain limits. After the various Western revolutions, such decrees derived their force as law not from any inherent lawmaking power in the executive, but from the delegation of lawmaking power to the executive by the legislature, which was the sole repository of that power. Such delegated legislative and administrative regulations were effective as law only within the limits of the power delegated by the legislature.

Nations within the civil law tradition still commonly recognize a third source of law, called custom, where a person acts in accordance with custom under the assumption that it represents the law, his action will be accepted as legal in many civil law jurisdictions, so long as there is no applicable statute or regulation to the contrary.

To give custom the force of law would appear to violate the dogma of state positivism (only the state can make law) and the dogma of sharp separation of powers 9within the state only the legislature can make law). Meanwhile the importance of custom as a source of law is slight and decreasing. The result of all this is that the accepted theory of sources of law in the civil law tradition recognizes only statues, regulations, and custom as sources of law. This listing is exclusive. It is also arranged in descending order of authority. A statue prevails over a contrary regulation. Both a statue and a regulation prevail over an inconsistent custom. Both state positivism and the dogma of separation of powers require that the judge resort only to “the law” in deciding cases. 

Perhaps the most spectacular innovation has been the strong movement toward constitutionalism, with its emphasis on the functional rigidity, and hence the superiority as a source of law, of written constitutions. Such constitutions, by eliminating the power of the legislature to amend by ordinary legislative action, impair the legislature’s monopoly on lawmaking. They insert a new element into the hierarchy of sources of law, which now must read “constitution, legislation, regulations, and custom.” In addition, if a court can decide that a statute is void because it is in conflict with the constitution, the dogma of sharp separation of legislative from judicial power is impaired.

Another complicating factor is the inclusion of the initiative and the referendum in the constitutions of some civil law countries; this necessarily involves the transfer of some lawmaking power from the legislature to the people, and further weakens the position of the legislature as the sole source of law.

In formal terms the relative authority of statutes, regulations, and judicial decisions might run in roughly that order, but in practice such formulations tend to lose their neatness and their importance. Common lawyers tend to be much less rigorous about such matters than civil lawyers.
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Codes and Codification
The civil law systems are codified statutory systems, whereas the common law is un-codified and is based in large part on judicial decisions. The distinction between legislative and judicial protection of law can be misleading. The authority of legislation is superior to that of judicial decisions; statutes supersede contrary judicial decisions but not vice versa. The amount of legislation and the degree of authority of legislation are not useful criteria for distinguishing civil law systems from common law systems. Nor is the existence of something called a code a distinguishing criterion. California has more codes than any civil law nation, but it is not a civil law jurisdiction. Conversely, a civil law system need not have codes. If however one thinks of codification not as a form but as the expression of an ideology, and if one tries to understand that ideology and why it achieves expression in code form, then one can see how it makes sense to talk about codes in comparative law. There is an entirely different ideology of codification in the civil law world. 

The French when they codified their law repealed all prior law in the area covered by the codes. Any principles of prior law that were incorporated in the codes received their validity not from their pervious existence, but from their incorporation and reenactment in codified form. For example, one reason for the attempt to repeal all prior law, and thus limit the effect of law to new legislation, was statism-the glorification of the nation-state. A law that had its origins in an earlier time, before the creation of the state, violated this statist ideal. So did a law that had is origin outside the state-in a European common law.

Only an exaggerated rationalism can explain the belief that history could be abolished by a repealing statute. Such an attitude is implicit also in the hypothesis that an entirely new legal system, incorporating only certain desirable aspects of the generally undesirable prior legal system, could be created and substituted for the old system.

For several decades after the enactment of the Code Napoleon (the French Civil Code 1804), the fiction was strongly maintained by a large group of French jurists that history was irrelevant to interpretation and application of the code.

As in many utopias, one of the objectives of the Revolution was to make lawyers unnecessary. There was a desire for a legal system that was simple, nontechnical, and straightforward-one in which the professionalism and the tendency toward technicality and complication commonly blamed on lawyers could be avoided. One way to do this was to state the law clearly and in a straightforward fashion, so that the ordinary citizen could read the law and understand what his rights and obligations were, without having to consult lawyers and go to court.

The premise of secular natural law required that justice be available to all Frenchmen; there could be no area for judicial selection or discretion in the exercise of jurisdiction.

If a judge were required to decide a case for which there was no legislative provision, he would in effect make law and thus violate the principle of separation of powers. Hence it was necessary that the legislature draft a code without gaps. Similarly, if there were conflicting provisions in the code, the judge would make law by choosing one rather than another as more applicable to the situation. Hence there could be no conflicting provisions. Finally, if a judge were allowed to decide what meaning to give to an ambiguous provision or an obscure statement, he would again be making law. Hence the code had to be clear.

The function of the judge would be limited to selecting the applicable provision of the code and giving it its’ obvious significance in the context of the case.

During the Revolution the code became a victim of the revolutionary ideology and was uniformly treated as though it were a conscious expression of that ideology, which thus created numerous problems.

In contrast to the essentially revolutionary, rationalistic, and non-technical character of the Code Napoleon, the German Civil Code of 1896 was historically oriented, scientific, and professional. 

Proponents of what became to be known as the “historical school” maintained that would be wrong for Germany to attempt to devise a civil code by reasoning from principles of secular natural law. In their view, the law of a people was historically determined organic product of that people’s development, an expression of the Volksgeist.

The idea was that by thoroughly studying German legal system in its historical context legal scholars would be able to draw from it a set of historically verified and essential principles. These features of the law could then be individually studied, studied in relation to other such principles, and eventually systematically restated. The result would be a reconstruction of the German legal system according to its inherent principles and features. This, in turn, would provide the necessary basis for the codification of German law.

Hence the proposed reconstruction of the German legal system was to be a scientific.

Finally, the Germans were convinced that it was neither desirable nor possible to rid the world of lawyers. The idea that the law should be clearly and simply stated so that it could be correctly understood and applied by the popular reader was expressly rejected. The German view was that lawyers would be needed, that they would engage in interpreting and applying the law, and that the code they prepared should be responsive to the needs of those trained in the law.

Consequently, the German Civil Code of 1896 is the opposite of revolutionary. It was not intended to abolish prior law and substitute a new legal system; on the contrary, the idea was to codify those principles of German law that would emerge from careful historical study of the German legal system. Instead of trying to discover true principles of law from assumptions about man’s nature, as the French did under the influence of secular natural law, the Germans sought to find fundamental principles of German law by scientific study of the data of German law: the existing legal system in historical context. Rather than a textbook for the layman, the German civil code was thought of as a toll to be used primarily by professionals of the law.

The French and German civil codes were not so dissimilar, there are differences, and they are important, but some overriding similarities remain. The Germans, like the French, have incorporated a sharp separation of powers into their system of law and government. It is the function of the legislator to make law, and the judge must be prevented from doing so. The German code also served as a unifying function, providing a single body of law for the recently unified nation. And like the French code, it thus supported the emergence of the monolithic nation-state.

The UCC (Uniform Commercial Code-USA) are not similar to the French or German codes. They are not based on the same ideology, and they don’t express anything like the same cultural reality. Where such codes exist, they make no pretense of completeness. The judge is not compelled to find a basis for deciding a given case within the code. Usually, moreover, such codes are not rejections of the past; they do not purport to abolish all prior law in their field, but rather to perfect it and, except where it conflicts with their specific present purpose, to supplement it. Where some provisions of a code or other statute appears to be in possible conflict with a deeply rooted rule of the common law, the tendency will be to interpret the code provision in such a way as to evade the conflict. “Statues in derogation of the common law are strictly construed”. Thus the conservative tendencies of the common law tradition stand in marked contrast to the ideology of the revolution from which the spirit of civil law codification emerged.
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Judges

The legal tradition in the common law world was grown and developed in the hands of judges reasoning closely from case to case and building a body of law that binds subsequent judges through the doctrine of stare decisis, or to decide cases similarly.

Judicial supremacy can be used to describe the common law system, particularly the USA

In the civil law world a judge is different, he is a civil servant. After graduating from law school if he wishes to be a judge he will take a state examination and if he passes he will be appointed as a junior judge (in France he also has to attend a special school for judges). Eventually he will be a judge in the low end of the hierarchy of courts and will rise up through the ranks depending on his ability and seniority. He will receive salary increases according to pre-established schedules and will belong to an organization of judges.

One of the reasons for the different status of the civil law judge is because of the judicial tradition of the civil law beginning in roman times. The judge (iudex) of Rome was not a prominent man of the law and prior to the imperial period he was a layman applying the legal formula supplied to him by the praetor. The iudex was not an expert in law and had limited power. He had no inherent law making power

The judge was less limited in the medieval and pre-Revolutionary era and even began to interpret creatively; building a common law that was a rival to the law of the central government and even developed their own doctrine of stare decisis.

With the revolution and the strict separation of power the judicial function was constricted and the doctrine of stare decisis was rejected. The judge was to refer questions to the legislature for authoritative interpretation. The judge became a kind of expert clerk, his function was merely to find the right legislative provision, couple it with the fact situation and bless the solution that is more or less automatically produced from the union. His function was a mechanical one. As well, in court decisions separate concurring opinions and dissenting opinions are not written or published.

The result is that although there is a superficial similarity of function between the civil law judge and the common law judge, there are substantial disparities in their accepted roles.

In some civil law countries (Austria, Italy, Germany, Spain) special constitutional courts have been established. These courts are not part of the judicial system and their members are not part of the ordinary judiciary. They were created in response to the civil law tradition that judges cannot be given such (constitutional) power. Some even hold that these courts shouldn’t be called courts and the judges as judges since according to the civil law tradition judges and courts can’t do the things that the constitutional court can do.
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Scholars

One would assume that the protagonist of the legal process in the civil law tradition is the legislator, rather it is the legal scholar. The civil law is the law of the professors.

In the USA, judges still exercise the most important influences in shaping the growth and development of the American legal system. The common law is the law of the judges.

The jurisprudence of the scholar in the civil law traction goes back to the Roman jurisconsult who advised the praetor and the judge. His opinions were sometime sbinding on judges and were written down and treated as authoritative.

After the revival of Roman law in Italy, those responsible for the revival and development of the medieval jus commune were scholars. During this period the responses of scholars to questions of law were in some places given binding authority in courts. 

There were two great legislative periods in the history of the civil law tradition-that of Justinian and the codification of the 19th century (Napoleon).

Justinian appointed a commission of scholars to compile the Corpus Juris Civilis and the Digest is a compilation of the work of Roman legal scholars. As well the Institutes were written by scholars.

The French codification movement relied heavily on the work of scholars, although Napoleon took an active part in it as well.

A large part of the ideology of the French codification came from scholars such as Montesquieu and Rousseau. This ideology later dominated the interpretation and application of the codes in France.

Justinian forbad commentaries on the Corpus Juris Civilis because he feared they would be of lower quality and he thought his compilation represented perfection and the Corpus Juris Civilis represented the reigning body of law for the Holy Roman Empire and commentaries would impair its authority.

Although Napoleon did not forbid commentaries he hoped they wouldn’t be written. This was because there was the illusion that the code was so complete that none were needed and that if there were its usefulness as a popular law book for French citizens would be diminished. As well there was the apprehension over the tendency of legal scholars to think conservatively. 

Both Napoleon and Justinian feared the influence of scholars on their reforms. There is still distrust of legal scholarship in the civil law world. In Italy the legislature told the courts that they can’t cite books and articles in their opinions, thus Italian judges, who are heavily influenced by legal scholarship, employ the ideas of scholars without citing them rather referring to them as “the doctrine.”

Despite the legislature’s fears of legal scholarship, the civil law is the law of the scholars. If one was to pick up a book of the civil law tradition the bulk of it would be devoted to a discussion of schools of legal thought and of disputes between legal scholars and their followers.

In the USA the law is what the judge says it is. He has to decide how they characterize a legal problem presented to him, which principles of law to apply to the problem and how to apply them in order to arrive at a result.

In the civil law world the law is what the scholar says it is.
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Civil Procedure
The law of civil procedure applies only to the process of judicial enforcement of rights and duties arising under the civil law part of private law. The distinct nature and purpose of criminal proceedings and the existence of separate sets of courts have produced criminal procedures and administrative procedures. But both systems of procedure in the civil law have their roots in the Roman, canon and Italic law.

A civil procedure is divided into three stages:

1. There is a brief preliminary stage where the pleadings are submitted and a hearing judge (called the instructing judge) is appointed

2. An evidence taking stage in which the hearing judge takes the evidence and prepares a summary written record

3. A decision making stage in which the judges who will decide the case consider the record transmitted to them by the hearing judge, receive counsel’s briefs, hear their arguments and render decisions

What common lawyers think of as a trial in civil proceedings does not exist. The reason is that the right to a jury has never taken hold in the civil law world.

Without a jury the civil proceedings in a civil law country is a series of isolated meetings of and written communications between the counsel and the judge in which evidence is introduced, testimony is given, procedural motions and rulings are made etc. in a common law case things like this are concentrated into a single event, in civil law it is spread out across a number of events and weeks.

Common law-concentration of the trial

Civil law-lack of concentration

Lack of concentration has consequences, pleading is very general and the issues are defined as the proceeding goes on; this practice differs considerably from that found in common law jurisdictions where precise formulation of the issues in pleading and pretrial proceedings is seen as necessary preparation for the concentrated event of the trial.

The lack of concentration also explains the lesser importance of discovery and pretrial procedures.

A second characteristic of the civil law proceeding is that evidence is received and the summary record prepared by someone other than the judge who will decide the case.

Comparative lawyers customarily contrast this form of proceeding with the custom in the common law system by which the evidence is heard and seen directly and immediately by the judge and jury who are to decide the case

Common law-immediacy of proceedings

Civil law-mediacy of proceedings

In the mediate system (civil law) procedure tends to be a written matter

Where the practice persists of having one person receive the evidence and make the record and another decides the case, a written rather than oral proceeding is obviously necessary.

A trend toward immediacy in the civil law world carries with it a trend toward orality and orality carries a trend toward concentration.

Both in the civil and common law world there is the dispositive system according to which the determination of what issues to raise, what evidence to introduce, and what arguments to make is left almost entirely up to the parties.

Where the civil law judge puts questions to the witness he does so at the request of counsel and he ordinarily limits his questions to those submitted by the lawyers.

The practice of putting the judge between the lawyer and the witness illustrated the lack of orality in the civil law.

The pattern of immediate, oral, rapid examination and cross examination of a witness is not present in a civil law proceeding. 

Cross examination is unnecessary as there is no jury to influence and there is little effort to discredit a witness.

In the Civil law the hearing judge is professionally and impartially interested in getting the relevant facts and all the questions are thus filtered through the judge. The “offer of proof” determines the scope of the witness’s testimony and diminishes the possibility of surprise. Opposing counsel’s principal activity in the process often consists only in making suggestions to the judge about the precise wording of the summary of the witness’s testimony that goes into the record.

A number of factors explain the substantial differences in the law of evidence between the civil law and the common law tradition, like the matter of the jury.

In the common law there are exclusionary rules in the desire to prevent the jury from being misled by untrustworthy evidence. An example of this is the hearsay rule in which hearsay cannot be entered into the court because the person who actually said the statement should be brought before the court to testify in person where his statements may be subjected to cross-examination, his demeanor observed by the jury and so on.

Such rules do not exist in the civil law world because of the absence of a jury, yet there are still restricting and excluding devices regarding the introduction of evidence.

Legal proof was a factor into making judicial proceedings into rational investigations of the truth of conflicting allegations. In order to protect judges from pressure there were developed a set of formal rules for weighing testimony, exclusionary rules and the institution of the decisory oath (an oath that would decide a fact at issue).

The exclusionary rules disqualified certain kinds of people from testifying.

The decisory oath worked in the following way: A could put B on his oath as to a fact at issue that was within B’s knowledge. If B refused to swear, the fact was taken as conclusively proved against him. If B swore, the fact was taken as conclusively proved in his favor. The compulsion on B against swearing lay in his criminal liability for perjury and his civil liability for damages.

The institution of a jury in the common law inhibited the development of these restrictions on the introduction and evaluation of evidence in the common law. A group of people as a jury were less vulnerable to threats and pressure than a single judge.

However the need to protect the jury against unreliable testimony led to the disqualification of interested persons as witnesses and a set of restrictions on the admissibility of certain kinds of testimony.

In the USA if A sues someone he must pay his own lawyer but in the civil law the loser pays the winners counsel fees. To avoid imposing unreasonable counsel feed on the loser the court uses an official schedule of fees for legal services, and determines what the lawyer can charge his client.

The right to an appeal in the civil law is different than in the common law. In the common law an appeal is thought of primarily as a method of correction mistakes of law made by the trial court. In the civil law tradition the right of appeal includes the right to reconsiderations of factual as well as legal issues. Parties even have the right to introduce new evidence at the appellate level. The appellate bench is expected to consider all of the evidence itself and to arrive at an independent determination of what the facts are and what their significance is.

The use of juries in the common law forestalls the review of factual issues by the appellate court; if the appellate were to decide factual questions the jury’s role would be nullified.

In addition to the technical appeal the dissatisfied party typically has the right to a further hearing before a higher court this procedure is called recourse in cassation or revision. The function is to provide an authoritative final determination of any questions of law involved in the case; they approximate the functions of common law appellate courts which restrict their considerations on appeal to questions of law.

Another difference between civil and common law occurs in the enforcement proceedings. A common law judge can put a person in jail for being in contempt of the court whereas a civil law judge cannot.

In civil law if you have a claim against another person the only way to collect is by obtaining a money judgment against him. Thus in contract law in the civil law world a promise that cannot be converted into money does not create a legal obligation an if it is not enforceable in money terms it is not enforceable at all.

In the civil law a person who disobeys a lawful order of the court in a civil action may thus be liable to a party for damages but he cannot be punished by the judge
“Roman Law”-J.A.C Thomas

The modern world may be divided into two broad groups of legal systems-the common law countries which comprise the English speaking world and territories which have formed part of the British Empire and Commonwealth; and the civilian countries which include continental Europe and many other-even Asian-states which have, with westernization, adopted occidental codes of law, like Japan and Turkey. To a greater or lesser degree, civilian systems stem from Roman law.

The creative and developing power of Roman law belongs to the Republic-making its first definite appearance with the enactment of the Twelve Tables and especially to the first phase of the Empire, the so called Principate, or the period of classical Roman law.

Diocletian began the so called Dominate, or the autocratic and bureaucratic administration which was the system of government of the increasingly enfeebled and Hellenized Empire of the fourth to the sixth centuries, which from the legal point of view is known as the postclassical period of Roman law.

True Roman law was essentially the creation of a legal profession, made by the practitioners for practical application in a manner not dissimilar to that of the common law of England (barristers and solicitors, Inns of Court etc).

Roman law legislation was casuistic, leaving principles to be deduced from the mass of instances reported, rather than seeking to demonstrate accepted norms by scientific selection of illustrations of their operation. “The law is not to be taken from the rule but the rule is formulated from the law which exists.”

The interpretation of the law was, at this time and for no inconsiderable period afterwards, the province of the pontiffs, the priests. In this, the Romans, no led than other people, exemplify the traditional early association of law with religion and morality.

In a way, it is this that gives particular importance to the Twelve Tables, which, at an early date, mark a clear distinction of law from religion.

The Twelve Tables did not constitute a code all the law then existing but rather a settlement of the legal points particularly in dispute between the plebian and patricians. Still the Tables marked a decisive point in the struggle of the orders: henceforth, the tide was set irrevocably in favor of plebian freedom and, within a century and a half, they had all the offices of state, including the pontificate, open to them.

The principal characteristic of Roman legal development is authority: the system is based not on principle as such but on the authority of those who expound the law. 

Even after the Twelve Tables, much of the law was unwritten and its interpretation a matter for the pontiffs.

Principles were ascertained inductively from the mass of cases so allowing for their further application to new situations in a manner also very similar to that of the English Common Law.

From the middle of the second century, with the expansion of the Republic, a new legal system emerged in Rome. Under this system the litigant would seek from the praetor, the magistrate charged with the administration of justice, a formula, i.e., a written synopsis of the claim and any defense, addressed to the judge with instructions on how he should dispose of the issue. Litigants would normally have no legal knowledge, nor necessarily did the praetor or the judge: for Roman litigation was, in essence, a kind of arbitration before a lay judge.

Since the praetor changed annually, it was theoretically possible for the edict to be completely changed from year to year.

In classical Roman law: statutes were simply unnecessary because the law of procedure could be utilized to rectify substantive defects. It also led to the recognition of virtually two bodies of law, the ius civile or old civil law, and the ius honorarium or magisterial law.

The function of Roman Jurists was not to amplify the body of law, especially by expansion of praetorian law, but to exploit to the full the existing corpus of law, both civil and praetorian, elucidating difficulties in existing literature, harmonizing provisions of the civil and of praetorian law by extracting principles etc.

A system grounded on the authority if its exponents-and, moreover, an authority voluntarily recognized by fellow citizens in an essentially free society-could not outlive the circumstances in which it developed: when those conditions disappeared it too withered, becoming a subject for sterile study in academic institutions.

At least in part, the same lofty concept of fides explains the remarkable liability of the judge. If a bad judgment were given-initially deliberately, but in developed law even through negligence-the party aggrieved had an action against the judge who had thus diverged from the standard required of his office.

The private law of Rome is really founded on a system of power relationships. Like the magistrate in the constitutional sphere, the paterfamilias was really the only person of legal constitutional standing in private law. He had complete domination over those in his power.

Within private law divorce by mutual consent remained valid even under Justinian. The change in the conception in marriage brought with it further evidence of the adaptability of Roman law.

There were two forms of ownership in Roman law, civil and praetorian.

In Roman law where statue was concerned they showed a nice sense of the art of interpretation, preserving the letter of the law while sometimes adapting the spirit, for they fully appreciated that it is impossible for laws and senatorial resolutions to be so framed as to cover all the possible cases which may at some time arise.

Authority and practicality, conservatism and capacity for change, moral loftiness and controlled systematization-these are perhaps the main features of the development of Roman law.

The principal characteristic of the law of actions in the classical period in theory was that litigation still rested on the agreement of the parties to submit their dispute to an arbitrator by whose ruling they will abide. The original model of redressing grievances was self-help, however this soon changed to arbitration. The praetor granted his formulae-whether it was based on a civil-law claim or was based simply on his own magisterial authority- on the assumption that each party could prove the facts on which he based his claim or defense. It was the function of the judge to hear the parties in fact establish their respective allegations and to decide the case. Rome has no clear rules of evidence and considerable laxity was shown in what was seen as admissible evidence.
The English Legal System

Courts of the Common Law

The Curia Regis- The fountain of justice at common law is the King himself. Consequently all common law courts derive their jurisdiction from the King. In medieval times all three functions of executive, legislature, and judicial were exercised by the King in Council. The King’s Council is thus the predecessor of Parliament and the courts. The medieval pattern was for courts to separate from the Council and eventually acquire a jurisdiction independent of it. The three main common law courts are the Court of Exchequer, the Court of Common Pleas and the Court of King’s Bench; they split off from the Council and their judges’ exercised jurisdiction to decide civil disputes and major criminal cases in London and on Assize. However the undefined residual jurisdiction of the King led other courts deriving their jurisdiction from the Curia Regis, notably the Court of Chancery and the Star Chamber. It wasn’t until the 17th century that eh Council itself discontinued its judicial function.

The Court of Exchequer- This was the first of the three central common law courts to split off from the Curia Regis. Originally, the jurisdiction of the court was confined to disputes between subjects and the Crown concerning revenue. Later the court acquired jurisdiction over disputes between subjects, such as writs of debt and covenant. When the court was finally abolished in 1875 its jurisdiction was transferred to the newly formed High Court.

The Court of Common Pleas- While the King was determining civil disputes in Council suitors were obliged to follow the court where it travelled. Because of the inconvenience this caused it became the practice for judges to remain permanently in Westminster Hall to try Common Pleas. The judges of the court were full time lawyers from the ranks of the serjeants-at-law. The serjeants were the leaders of the legal profession and consequently the most highly paid. This fact, coupled with the excessive formality of pleading attendant upon the real actions made proceedings in the Common Pleas dilatory and expensive. The jurisdiction of the court existed over disputed between subjects where the King’s interest was not involved. Thus the Common Pleas in the early period of development of the common law exercised a far wider jurisdiction than the Exchequer or the King’s Bench The court was abolished in 1875 and its jurisdiction transferred to the High Court.

The Court of King’s Bench- This was the last of the three central courts to break away from the Council. Consequently it has always remained closer to the King than the Exchequer and the Common Pleas. Because of its association with the King, it acquired jurisdiction to issue the prerogative writs (now “orders”) of mandamus, prohibition and certiorari, restraining excesses and abuses of jurisdiction by inferior courts and public officials. In addition the writ of habeas corpus, which it had power to issue, was later of great constitutional importance in curbing the personal exercise by the King of his prerogative powers. The original jurisdiction of the King’s Bench was exercised principally in civil matters. It did not acquire jurisdiction over contract untill the writ of assumpsit in the late 16th century. The King’s Bench has jurisdiction over all cases where the defendant was in custody of the warden o King’s Bench prison. By the 16th century there was no limit to the plaintiff to any particular form of action and therefore afforded greater flexibility than did the highly formal system of pleading that by now existed in the Common Pleas. It resulted in a huge increase in the business of the King’s Bench, so much so that the very existence of the Common Pleas was threatened. The only solution for the Common Pleas, and that which it ultimately adopted, was to sanction the ac etiam procedure itself, thereby relaxing some of the formalities of pleading attendant upon debt actions in the Common Pleas. The appellate jurisdiction of the King’s Bench existed in both civil and criminal cases. However the right of appeal was based on an error in procedure in the court below.

The Court of Exchequer Chamber- There where, at different periods of history, no less than four courts bearing the title “Exchequer Chamber” whose jurisdiction was as an appellate court.

1. The oldest was established by statue in 1357. It consisted of the Treasurer and the Chancellor with assistance from judges. Its jurisdiction was solely as a court of error from the Exchequer. Hence the business of the court was limited as it was also by the difficulty of getting the Chancellor and the Treasurer together, particularly when the latter office was vacant.

2. There existed even before 1357, a practice of judges reserving difficult points of law for consideration by a bench of judges drawn from all three common law courts and, later, the Chancery. By the 15th century these decisions were regarded as binding and the meetings were held in the Exchequer Chamber and consisted a sitting of a court. Many of the leading cases of the common law were decided in this court before twelve judges and the court sat until the 17th century to determine civil cases and until the 19th century to decide criminal cases.

3. A third Court of Exchequer Chamber was set up during the existence of the two already described by statute in 1585. It was set up as a court of error from the King’s Bench in cases of debt, detinue, covenant, account, action upon the case, ejectment or trespass commenced in the King’s Bench. In addition error still lay direct from the King’s Bench to the House of Lords. This somewhat complex hierarchy prevailed until the creation of the last Court of Exchequer of Chamber in 1830

4. This court was created in 1839 and was the court of error from all three common law courts and was composed of judges of the two courts other than the one in which the trial first took place. Appeal lay from the court to the House of Lords. The court existed until 1875 when its jurisdiction was transferred to the Court of Appeal.

Assizes-It is impossible to administer the criminal law on the basis of all trials taking place in London. Consequently the King adopted a system of sending out royal justices throughout the kingdom to hold “assizes” or sittings of the royal courts. The jurisdiction of these assize courts was at first purely criminal was later extended to civil proceedings. The assize judges were generally the judges of the common law courts, but could also be serjeants-at law or even prominent laymen. Consequently they exercised no jurisdiction virtute officii but only by reason of commissions issued by the King.  The assize system was so popular that Edward I organized the circuits on the modern basis with each circuit consisting of a group of counties visited regularly three or four times a year by royal judges. In 1285 the system was extended to certain civil actions and again extended in the 14th and 15th centuries to all types of civil actions.

Justice of the Peace- Originally the office of justice of the peace was an administrative rather than a judicial office but a judicial function was given to it in the 14th century as a direct result of the declining criminal jurisdiction of the local courts and the inability of the assizes to deal with the growing number of offenders. As a result of the effects of the Black Death on the labor market there was an attempt to regulate prices and wages. This was enforced by the justice of the peace. The justices of the peace were laymen and not usually legally qualified. Their criminal jurisdiction was at first exercised solely in the sessions which they were, by statute, compelled to hold in each county four times a year. Soon they were given jurisdiction over all criminal offences not excluding capital felonies; this jurisdiction was then limited to exclude treason, murder and felonies punishable by life imprisonment.  The summary jurisdiction of the justice of peace is entirely statutory and is exercised without a jury.

The General Eyre- In addition to the royal commissions issued to the justices of assize and to the justices of the peace, there was a far wider commission which existed only until 1340. This was the commission ad omnia placita and the justices to whom this commission was issued constituted the “general Eyre.” The Eyre was in a sense the forerunner of the whole system of itinerant justices. The justices in Eyre were concerned to safeguard royal interests of all kinds. The general Eyre undoubtedly exercised a judicial function superior to that of the assizes, though inferior to the Court of King’s Bench. The final extinction of the Eyre in 1340 may be attributed to the growth of Parliament. An unfortunate feature of its extinction was that a useful means of reform of the legal system was lost.

The Star Chamber- It is strictly erroneous to classify the Star Chamber as a common law court. It derived its jurisdiction from the King in the same way as the common law courts did but it did not administer the common law and, more particularly, adopted a criminal and civil procedure repugnant to that obtaining in the common law courts. In addition, whereas the common law courts quite early in their existence became independent of the Council, the Star Chamber appears always to have retained the closest link with the Council. Hence it administered the royal prerogative rather than the common law although, by doing so, it added considerably to the scope of the criminal law.  The court had a miscellaneous civil jurisdiction over matters outside the common law such as mercantile and ecclesiastical disputes. It also assumed jurisdiction over matters within the scope of the common law courts and for this reason it fell into disfavor with common law judges. The growth of the Court of Chancery during the same period effectively restricted the civil jurisdiction of the Star Chamber which is of far greater interest and importance since, while the court did not try felonies, it recognized and tried many new offences which were, in modern terms, misdemeanors. Many of these were offenses of a public nature such as riot, unlawful assembly, conspiracy, criminal libel, perjury, and forgery. All these crimes were created to fill gaps in the existing criminal law as administered in the assizes and quarter sessions of the justices of the peace. Procedure in the Star Chamber differed radically from procedure in the common law courts and criminal procedure was even more different. There was no jury, guilt being determined by the members of the court. As that time this was justifiable in the light of the influence on juries which certain persons exercised, the bitterness of the state trials for treason (which took place before juries).

Nature and Content of Equity
Nature of Equity- “Now equity is no part of the law, but a moral virtue, which qualifies, moderates and reforms the rigor, hardness and edge of the law and it is an universal truth; it does also assist the law where it is defective and weak in the constitution (which is the life of the law) and defends the law from craft evasions, delusions, and new subtleties, invented and contrived to evade and delude the common law, whereby such as have undoubted right are made remediless; and this is the office of equity, to support and protect common law from shifts and crafty contrivances against the justice of the law. Equity therefore does not destroy the law, nor create it, but assist it. The basic nature of equity is expressed in the renowned maxims of equity. Thus equity provided new remedies where a remedy at common law was deficient on the basis that equity does not suffer a wrong to be without a remedy. Similarly equity does not provide a remedy to a person who has behaved unconscionably. 

Equity’s effect upon English law has been felt mainly in relation to the law of property and the law of contract. It has both a positive and negative aspect to its operation. Its positive operation is demonstrated by the principle that equity will give effect to parties’ intentions notwithstanding the absence of some formality required by the common law (“equity looks on that as done which out to be done”); thus, an agreement to create a formal lease is equivalent to the lease itself etc. The negative aspect of equity centers on the equitable doctrine of fraud and operates to restrain persons from enforcing rights which they could otherwise enforce, where to do so would be a fraud in the equitable sense on other parties. The negative aspect of equity is, usually, rendered effective by the remedy of injunction. Finally, an important principle of equity is that equity acts in personam rather than in rem; thus the right of the beneficiary is essentially a personal right against the trustee rather than a right in the trust property itself. An interesting illustration of the maxim that equity acts in personam is that specific performance may be ordered of an agreement relating to land abroad, notwithstanding that an English court would have no jurisdiction to make an order in relation to the land itself.

Content of Equity- Although equitable rules were created on the basis of conscience, they soon became uniform and certain in extent. This development was essential because most equitable rights were rights in land capable of devolution and transfer. For this reason the rules of equity affecting land law soon became quite as rigid and certain as the corresponding common law rules. The rules of equity resulted sometimes in the recognition of new rights wholly unrecognized in the common law courts (the “exclusive” jurisdiction) and sometimes in the granting of new remedies which common law did not provide (the “concurrent” jurisdiction).

New Rights- The rights of a beneficiary under a use or trust- A use or trust may be defined as a relationship in which one person has property vested in him subject to an obligation to permit another person to have the beneficial enjoyment of the property. The first person is described as a trustee, the second as a beneficiary. Trusts are enforceable only in courts of equity. They were at no time enforceable at common law. It soon became established that the beneficiary could enforce his right not only against the trustee personally but against any transferee of the legal estate. Consequently the trust in equity created an interest in property as well as personal rights against the trustee. The incidents of feudal tenure were abolished in 1660 but by this date the trust was being used to serve other purposes. For example, the trust could be used to bequeath property for charitable purposes or the creation of strict settlements of large estates so as to keep family estates from being broken up and sold. In more modern times the trust has proved an invaluable device in the avoidance of the incidence of estate duty and, latterly, capital transfer tax.

The equity of redemption- there is a maxim of equity to the effect that “equity looks to the intent and not to the form.” This maxim embodies that aspect of the Chancellor’s conscience which led equity to intervene in the common law relating to mortgages.

New Remedies-Injunction- An injunction is an order of the court compelling or restraining the performance of some act. An injunction which orders the defendant to perform some act is termed “mandatory,” as opposed to a “prohibitory” injunction which restrains the defendant from committing some wrong, usually a tort. The injunction is an equitable remedy but it had its counterpart in the common law writ of prohibition. This writ could be directed at inferior courts to prevent them from exceeding their jurisdiction. However the injunction went beyond this writ since it could be directed at the defendant personally (“equity acts in personam”) and failure to comply resulted in the omprisonment of the defendant for comtempt of court.

Injunctions, like all equitable remedies, are discretionary. Even where the plaintiff can show that he has an equitable right he will not be awarded an injunction unless he has acted with conscience. In addition an injunction will not be granted where damages would be an adequate remedy or where the interests of the public at large outweigh those of the individual.

The scope of injunctions is wider than the scope of common law remedies in that, while the latter could only be granted after the wrongful act had been performed, an injunction can issue to restrain an apprehended wrong. In addition, interlocutory injunctions are an invaluable means of preserving the status quo pending the trial of an action.

Specific Performance- A decree of specific performance is an order of the court compelling a person to perform an obligation existing under either a contract or a trust. The remedy is particularly appropriate to actions in contract. It shares the characteristics of injunction and other equitable remedies in that its grant is discretionary and it will not be awarded either where the plaintiff has not behaved equitably (for example has given inadequate consideration) or where damages would be an adequate remedy. For this reason specific performance is only available to redress breaches of certain contracts, for example where the subject matter of a contract of sale is a chattel of a rare or personal nature or, more usually, land.

Rectification- The common law has always attached a peculiar sanctity to obligations under seal. It would enforce an obligation merely because it was under seal even though there was no consideration. Equity would not. Unfortunately the common law provided very few defenses to an action on the defendant’s seal. It was no defense at common law that the instrument did not accurately reflect the true intention of the parties. However equity did provide a defense. Where the instrument did not reflect the true intention of the parties, through a mistake in transcribing, the Court of Chancery claimed jurisdiction to rectify the document. Rectification lay only for mistake and did not allow contracts to be rectified but only documents

Rescission- This remedy, like rectification, grew out of the inability of the common law to prevent a party from suing on a contract or covenant where it was obviously unjust for him to do so because of some collateral matter. In certain circumstances the Court of Chancery would rescind a contract where it was possible to restore the status quo between the parties. There were several grounds for applying for rescission, the most important being fraud and innocent misrepresentation. Fraud in equity is a much wider concept than common law fraud. A second ground for ordering rescission was innocent misrepresentation. Innocent misrepresentation at common law was confined to terms of the contract and gave rise only to an action for damages. Misrepresentation in equity extended to representation which did not form part of the contract. Such a representation gave no right to damages but did give a right in equity to rescind, thus filling a gap in the common law. The remaining equitable remedies are account, appointment of a receiver, delivery up and cancellation of documents, and discovery.
Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803) is a landmark case in United States law. It formed the basis for the exercise of judicial review in the United States under Article III of the Constitution.

This case resulted from a petition to the Supreme Court by William Marbury, who had been appointed by President John Adams as Justice of the Peace in the District of Columbia but whose commission was not subsequently delivered. Marbury petitioned the Supreme Court to force Secretary of State James Madison to deliver the documents, but the court, with John Marshall as Chief Justice, denied Marbury's petition, holding that the part of the statute upon which he based his claim, the Judiciary Act of 1789, was unconstitutional.

Marbury v. Madison was the first time the Supreme Court declared something "unconstitutional," and established the concept of judicial review in the U.S. (the idea that courts may oversee and nullify the actions of another branch of government). The landmark decision helped define the "checks and balances" of the American form of government.

In the presidential election of 1800, Thomas Jefferson defeated John Adams, becoming the third President of the United States. Although the election was decided on February 17, 1801, Jefferson did not take office until March 4, 1801. Until that time, outgoing president Adams and the Federalist-controlled 6th Congress were still in power. During this lame-duck session, Congress passed the Judiciary Act of 1801. This Act modified the Judiciary Act of 1789 in establishing ten new district courts, expanding the number of circuit courts from three to six, and adding additional judges to each circuit, giving the President the authority to appoint Federal judges and justices of the peace. The act also reduced the number of Supreme Court justices from six to five, effective upon the next vacancy in the Court. 

On March 3, just before his term was to end, Adams, in an attempt to stymie the incoming Democratic-Republican Congress and administration, appointed 16 Federalist circuit judges and 42 Federalist justices of the peace to offices created by the Judiciary Act of 1801. These appointees, the infamous "Midnight Judges", were all located in the Washington and Alexandria area. One of them was William Marbury, a native of Maryland and a prosperous financier. An ardent Federalist, Marbury was active in Maryland politics and a vigorous supporter of the Adams presidency. He had been appointed to the position of justice of the peace in the District of Columbia. The term for a justice of the peace was five years, and they were "authorized to hold courts and cognizance of personal demands of the value of 20 dollars".

On the following day, the appointments were approved en masse by the Senate; however, to go into effect, the commissions had to be delivered to those appointed. This task fell to John Marshall, who, even though recently appointed Chief Justice of the United States, continued as the acting Secretary of State at President Adams's personal request.

While a majority of the commissions were delivered, it proved impossible for all of them to be delivered before Adams's term as president expired. As these appointments were routine in nature, Marshall assumed the new Secretary of State James Madison would see they were delivered, since "they had been properly submitted and approved, and were, therefore, legally valid appointments." On March 4, 1801, Thomas Jefferson was sworn in as President. As soon as he was able, President Jefferson ordered Levi Lincoln, who was the new administration's Attorney General and acting Secretary of State until the arrival of James Madison, not to deliver the remaining appointments. Without the commissions, the appointees were unable to assume the offices and duties to which they had been appointed. In Jefferson's opinion, the undelivered commissions, not having been delivered on time, were void. 

The newly sworn-in Democratic-Republican congress immediately set about voiding the Judiciary Act of 1801 with their own Judiciary Act of 1802 which reversed the act of 1801 so that the Judicial branch once again operated under the dictates of the original Judiciary Act of 1789. In addition, it replaced the Court's two annual sessions with one session to begin on the first Monday in February, and "canceled the Supreme Court term scheduled for June of that year [1802] ... seeking to delay a ruling on the constitutionality of the repeal act until months after the new judicial system was in operation." 

Relevant law
	“
	In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be a Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned [within the judicial power of the United States], the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.
	”

	 
	— U.S. Constitution, Article III, Section 2, Clause 2
	


	“
	The Supreme Court shall also have appellate jurisdiction from the circuit courts and courts of the several states, in the cases herein after provided for; and shall have power to issue writs of prohibition to the district courts [...] and writs of mandamus [...] to any courts appointed, or persons holding office, under the authority of the United States.
	”

	 
	— Judiciary Act of 1789, § 13
	


The issue
There are three ways a case can be heard in the Supreme Court: (1) filing directly in the Supreme Court; (2) filing in a lower federal court, such as a district court, and appealing all the way up to the Supreme Court; (3) filing in a state court, appealing all the way up through the state's highest courts, and then appealing to the Supreme Court on an issue of federal law. The first is an exercise of the Court's original jurisdiction; the second and third are exercises of the Supreme Court's appellate jurisdiction.

Because Marbury filed his petition for the writ of mandamus directly in the Supreme Court, the Court needed to be able to exercise original jurisdiction over the case in order to have the power to hear it.

Marbury's argument is that in the Judiciary Act of 1789, Congress granted the Supreme Court original jurisdiction over petitions for writs of mandamus. This raises several issues that the Supreme Court had to address:

· Does Article III of the Constitution create a "floor" for original jurisdiction, which Congress can add to, or does it create an exhaustive list that Congress can't modify at all?

· If Article III's original jurisdiction is an exhaustive list, but Congress tries to modify it anyway, who wins that conflict, Congress or the Constitution?

· And, more importantly, who is supposed to decide who wins?

In its answer to this last question, the Supreme Court formalizes the notion of judicial review. In short, the constitutional issue on which Marbury v. Madison was decided was whether Congress could expand the original jurisdiction of the Supreme Court.

The decision
On February 24, 1803, the Court rendered a unanimous (4-0) decision,[13] that Marbury had the right to his commission but the court did not have the power to force Madison to deliver the commission. Chief Justice Marshall wrote the opinion of the court. Marshall presented the case as raising three distinct questions:

· Did Marbury have a right to the commission?

· Do the laws of the country give Marbury a legal remedy?

· Is asking the Supreme Court for a writ of mandamus the correct legal remedy?

Marshall quickly answered the first two questions affirmatively. He found that the failure to deliver the commission was "violative of a vested legal right."

In deciding whether Marbury had a remedy, Marshall stated: "The Government of the United States has been emphatically termed a government of laws, and not of men. It will certainly cease to deserve this high appellation if the laws furnish no remedy for the violation of a vested legal right." One of the key legal principles on which Marbury relies is the notion that for every violation of a vested legal right, there must be a legal remedy. Marshall next described two distinct types of Executive actions: political actions, where the official can exercise discretion, and purely ministerial functions, where the official is legally required to do something. Marshall found that delivering the appointment to Marbury was a purely ministerial function required by law, and therefore the law provided him a remedy.

A federal court has a "special obligation to 'satisfy itself not only of its own jurisdiction, but also that of the lower courts in a cause under review.'"[14] If a court does not have the power to hear a case, it will not issue dicta. Consequently, with exceptions not applicable here, a federal court must decide whether it has jurisdiction before discussing the merits of the case.[15] Chief Justice Marshall, however, did not address jurisdictional issues until addressing the first two questions presented above. Because of the canon of constitutional avoidance (i.e., where a statute can fairly be interpreted so as to avoid a constitutional issue, it should be so interpreted), courts generally deal with the constitutional issues only if necessary. In this case, the jurisdictional issue was a constitutional one.[16]
In analyzing the third question, Marshall first examined the Judiciary Act of 1789 and determined that the Act purported to give the Supreme Court original jurisdiction over writs of mandamus. Marshall then looked to Article III of the Constitution, which defines the Supreme Court's original and appellate jurisdictions (see Relevant Law above). Marbury had argued that the Constitution was only intended to set a floor for original jurisdiction that Congress could add to. Marshall disagreed and held that Congress does not have the power to modify the Supreme Court's original jurisdiction. Consequently, Marshall found that the Constitution and the Judiciary Act conflict.

This conflict raised the important question of what happens when an Act of Congress conflicts with the Constitution. Marshall answered that Acts of Congress that conflict with the Constitution are not law and the Courts are bound instead to follow the Constitution, affirming the principle of judicial review. In support of this position Marshall looked to the nature of the written Constitution—there would be no point of having a written Constitution if the courts could just ignore it. "To what purpose are powers limited, and to what purpose is that limitation committed to writing, if these limits may, at any time, be passed by those intended to be restrained?"[17] Marshall also argued that the very nature of the judicial function requires courts to make this determination. Since it is a court's duty to decide cases, courts have to be able to decide what law applies to each case. Therefore, if two laws conflict with each other, a court must decide which law applies.[18] Finally, Marshall pointed to the judge's oath requiring them to uphold the Constitution, and to the Supremacy Clause of the Constitution, which lists the "Constitution" before the "laws of the United States." Part of the core of this reasoning is found in the following statements from the decision:

	“
	It is emphatically the province and duty of the Judicial Department [the judicial branch] to say what the law is. Those who apply the rule to particular cases must, of necessity, expound and interpret that rule. If two laws conflict with each other, the Courts must decide on the operation of each. 

So, if a law [e.g., a statute or treaty] be in opposition to the Constitution, if both the law and the Constitution apply to a particular case, so that the Court must either decide that case conformably to the law, disregarding the Constitution, or conformably to the Constitution, disregarding the law, the Court must determine which of these conflicting rules governs the case. This is of the very essence of judicial duty. If, then, the Courts are to regard the Constitution, and the Constitution is superior to any ordinary act of the Legislature, the Constitution, and not such ordinary act, must govern the case to which they both apply.

Those, then, who controvert the principle that the Constitution is to be considered in court as a paramount law are reduced to the necessity of maintaining that courts must close their eyes on the Constitution, and see only the law [e.g., the statute or treaty].

This doctrine would subvert the very foundation of all written constitutions. 
	”


"In denying his request, the Court held that it lacked jurisdiction because Section 13 of the Judiciary Act passed by Congress in 1789, which authorized the Court to issue such a writ, was unconstitutional and thus invalid." Marbury never became a Justice of the Peace in the District of Columbia.

Dred Scott v. Sandford,[1] 60 U.S. (19 How.) 393 (1857), commonly referred to as The Dred Scott Decision, was a decision by the United States Supreme Court that ruled that people of African descent imported into the United States and held as slaves, or their descendants[2]—whether or not they were slaves—were not protected by the Constitution and could never be citizens of the United States. It also held that the United States Congress had no authority to prohibit slavery in federal territories. The Court also ruled that because slaves were not citizens, they could not sue in court. Lastly, the Court ruled that slaves—as chattel or private property—could not be taken away from their owners without due process. The Supreme Court's decision was written by Chief Justice Roger B. Taney.

Although Dred Scott was never overruled by the Supreme Court itself, in the Slaughter-House Cases of 1873 the Court stated that at least one part of it had already been overruled in 1868 by the Fourteenth Amendment:

The first observation we have to make on this clause is, that it puts at rest both the questions which we stated to have been the subject of differences of opinion. It declares that persons may be citizens of the United States without regard to their citizenship of a particular State, and it overturns the Dred Scott decision by making all persons born within the United States and subject to its jurisdiction citizens of the United States.

Background

Dred Scott was born a slave in Virginia between 1795 and 1800. In 1830, he was taken by his owners to Missouri. In 1832, U.S. Army Major John Emerson, stationed outside of St. Louis, purchased Scott.

Over the next 12 years, Emerson took Scott along to new assignments at Fort Armstrong, Illinois and later to Fort Snelling in the Wisconsin Territory (present-day Minnesota). Illinois, a free state, had been free as a territory under the Northwest Ordinance of 1787, and had prohibited slavery in its constitution in 1819 when it was admitted as a state. The federal government had also prohibited slavery within the Wisconsin Territory in the Missouri Compromise in 1820, and had reaffirmed the ban in 1836 with the Wisconsin Enabling Act. Additionally, while at Fort Snelling, Emerson allowed Scott to marry, which slaves were generally not allowed to do under common law, as slaves had no right to enter into legal contracts.

In 1837, the Army ordered Emerson to Jefferson Barracks Military Post, south of St. Louis, Missouri. Emerson left Scott and Scott's wife Harriet at Fort Snelling. Emerson was then quickly reassigned to Fort Jessup, Louisiana. Emerson married Eliza Irene Sanford in February 1838 in Louisiana. Emerson then sent for Scott and Harriet, who proceeded to Louisiana to serve their master. While en route to Louisiana, Scott's daughter Eliza was born on a steamboat underway along the Mississippi River between the Iowa Territory and Illinois.

Toward the end of 1838, Emerson was once again assigned to Fort Snelling. In 1840, Emerson's wife, Scott, and Harriet returned to St. Louis while Emerson was serving in the Seminole War. In 1842, Emerson left the Army. He died in the Iowa Territory in 1843, his widow Eliza inheriting his estate, including Scott.

Eliza Irene Emerson continued to hire out Scott after the death of her husband, keeping the rents for herself. Scott then attempted to purchase his freedom, but Emerson refused.

Procedural history
First attempt
After failing to purchase the freedom of his family and himself, and with the help of abolitionist legal advisers, Scott sued Emerson for his freedom in 1846. Scott based his legal argument on precedents such as Somerset v. Stewart, Winny v. Whitesides,[5] and Rachel v. Walker,[6] claiming his presence and residence in free territories required his emancipation. Scott's lawyers argued the same for Scott's wife, and further claimed that Eliza Scott's birth on a steamboat between a free state and a free territory had made her free upon birth. While this suit was awaiting trial, Scott and Harriet had their second daughter, Lizzie.

In June 1847, Scott's suit was dismissed because he failed to provide a witness to testify that Scott was in fact a slave belonging to Emerson.

Scott v. Emerson
At the end of 1847, the judge granted Scott a new trial. Emerson appealed this decision to the Supreme Court of Missouri, who affirmed the trial court's order in 1848.

Due to a major fire, a cholera epidemic, and two continuances, the new trial did not begin until January 1850. While the case awaited trial, Scott and his family were placed in the custody of the St. Louis County Sheriff, who had continued to rent out the services of Scott, placing the rents in escrow. The jury found Scott and his family were legally free. Emerson again appealed to the Supreme Court of Missouri, although by that point she had moved to Massachusetts and transferred advocacy of the case over to her brother, John F. A. Sanford.

In November 1852, the Missouri Supreme Court reversed the jury's decision and reversed much of their prior precedent, holding that Scott was still a slave. Chief Justice William Scott declared:

Times are not now as they were when the former decisions on this subject were made. Since then not only individuals but States have been possessed with a dark and fell spirit in relation to slavery, whose gratification is sought in the pursuit of measures, whose inevitable consequences must be the overthrow and destruction of our government. Under such circumstances it does not behoove the State of Missouri to show the least countenance to any measure which might gratify this spirit. She is willing to assume her full responsibility for the existence of slavery within her limits, nor does she seek to share or divide it with others.[7]
Scott v. Sanford
In 1853, Scott again sued, but now in federal court. The defendant had become John F.A. Sanford, who had become the executor of John Emerson's estate and had been given control over the case in 1850 when his sister, Emerson's widow, moved to Massachusetts. The grounds for taking the case to federal court was that Sanford was a resident of New York, having returned there in 1853, and that the federal courts could hear the case under diversity jurisdiction provided in Article III, Section 2 of the U.S. Constitution.

At trial in 1854, the federal court directed the jury to rely on Missouri law to settle the question of Scott's freedom. Since the Missouri Supreme Court had held Scott was a slave, the jury found for Sanford. Scott then appealed to the U.S. Supreme Court.

Decision
The Supreme Court ruling was handed down on March 6, 1857, just two days after Buchanan's inauguration. Chief Justice Taney delivered the opinion of the Court, with each of the concurring and dissenting Justices filing separate opinions. In total, six Justices agreed with the ruling; Samuel Nelson concurred with the ruling but not its reasoning, and Benjamin R. Curtis and John McLean dissented. The court misspelled Sanford's name in the decision.[8]
Opinion of the Court
The Court first had to decide whether it had jurisdiction. Article III, Section 2, Clause 1 of the U.S. Constitution provides that "the judicial Power shall extend... to Controversies... between Citizens of different States..." The Court held that Scott was not a "citizen of a state" within the meaning of the United States Constitution, as that term was understood at the time the Constitution was adopted, and therefore not able to bring suit in federal court. Furthermore, whether a person is a citizen of a state, for Article III purposes, was question to be decided by the federal courts irrespective of any state's definition of "citizen" under its own law.

Thus, whether Missouri recognized Scott as a citizen was irrelevant. Taney summed up,

Consequently, no State, since the adoption of the Constitution, can by naturalizing an alien invest him with the rights and privileges secured to a citizen of a State under the Federal Government, although, so far as the State alone was concerned, he would undoubtedly be entitled to the rights of a citizen, and clothed with all the rights and immunities which the Constitution and laws of the State attached to that character.

This meant that

no State can, by any act or law of its own, passed since the adoption of the Constitution, introduce a new member into the political community created by the Constitution of the United States.

The only relevant question, therefore, was whether, at the time the Constitution was ratified, Scott could have been considered a citizen of any state within the meaning of Article III. According to the Court, the authors of the Constitution had viewed all blacks as

beings of an inferior order, and altogether unfit to associate with the white race, either in social or political relations, and so far inferior that they had no rights which the white man was bound to respect.

The Court also presented a parade of horribles argument as to the feared results of granting Mr. Scott's petition:

It would give to persons of the negro race, ...the right to enter every other State whenever they pleased, ...the full liberty of speech in public and in private upon all subjects upon which its own citizens might speak; to hold public meetings upon political affairs, and to keep and carry arms wherever they went.

Scott was not a citizen of Missouri, and the federal courts therefore lacked jurisdiction to hear the dispute.

Despite the conclusion that the Court lacked jurisdiction, however, it went on to hold (in what Republicans would label its "obiter dictum") that Scott was not a free man, even though he had resided for a time in Minnesota. The Court held that the provisions of the Missouri Compromise declaring it to be free territory were beyond Congress's power to enact. The Court rested its decision on the grounds that Congress's power to acquire territories and create governments within those territories was limited. They held that the Fifth Amendment barred any law that would deprive a slaveholder of his property, such as his slaves, because he had brought them into a free territory. The Court went on to state — although the issue was not before the Court — that the territorial legislatures had no power to ban slavery. And, the Court asserted that neither slaves "nor their descendants, were embraced in any of the other provisions of the Constitution" that protected non-citizens.

This was only the second time in United States history that the Supreme Court had found an act of Congress to be unconstitutional. (The first time was 54 years earlier in Marbury v. Madison).

Dissents by Justice Curtis and Justice McLean
Curtis, in dissent, attacked that part of the Court's decision as obiter dicta, on the ground that once the Court determined that it did not have jurisdiction to hear Scott's case, it must simply dismiss the action, and not pass judgment on the merits of the claims. The dissents by Curtis and McLean also attacked the Court's overturning of the Missouri Compromise on its merits, noting both that it was not necessary to decide the question, and also that none of the authors of the Constitution had ever objected on constitutional grounds to the United States Congress' adoption of the antislavery provisions of the Northwest Ordinance passed by the Continental Congress, or the subsequent acts that barred slavery north of 36°30'.

Nor, these justices argued, was there any Constitutional basis for the claim that blacks could not be citizens. At the time of the ratification of the Constitution, black men could vote in ten of the thirteen states. This made them citizens not only of their states but of the United States. (By the time of the Dred Scott ruling, however, five of the ten states that allowed black men to vote had either restricted this right in some way or completely withheld it.) [9]. Therefore, Justice McLean concluded that the argument that Scott was not a citizen was "more a matter of taste than of law."

Consequences
Perhaps the most immediate consequence of the decision was to trigger the Panic of 1857. Economist Charles Calomiris and historian Larry Schweikart discovered that uncertainty about whether the entire West would suddenly become either slave territory or engulfed in combat like Bleeding Kansas immediately gripped the markets. What was unusual about the initial panic, though, was that it only struck the railroads running east and west---where the impact of the Dred Scott decision would be greatest (the territories). The bonds of east/west railroads collapsed immediately (although north/south-running lines were unaffected), causing, in turn, the near-collapse of several large banks and the runs that ensued. What followed these runs has been called the Panic of 1857, and it differed sharply from the Panic of 1837 in that its effects were almost exclusively confined to the North. Calomiris and Schweikart found this resulted from the South's superior system of branch banking, in which the transmission of the panic was minor due to the diversification of the southern branch banking systems. Information moved reliably among the branch banks, whereas in the North, the unit banks (competitors) seldom shared such vital information. In the broader scope, the Panic convinced the South that "Cotton is King" and that it had nothing to fear economically from the North unless a move was made to end the system of slavery.[10]
Prior to Dred Scott, Democratic Party politicians had sought repeal of the Missouri Compromise, and were finally successful in 1854 with the passage of the Kansas-Nebraska Act. This act permitted each newly admitted state south of the 40th parallel to decide whether to be a slave state or free state. Now, with Dred Scott, the Supreme Court under Taney sought to permit the unhindered expansion of slavery into the territories.

The Dred Scott decision, then, represented a culmination of what many at that time considered a push to expand slavery. Southerners at the time, who had grown uncomfortable with the Kansas-Nebraska Act, argued that they had a right, under the federal constitution, to bring slaves into the territories, regardless of any decision by a territorial legislature on the subject. The Dred Scott decision seemed to endorse that view. The expansion of the territories and resulting admission of new states would mean a loss of political power for the North, as many of the new states would be admitted as slave states, and counting slaves as three-fifths of a person would add to their political representation in Congress.

Although Taney believed that the decision represented a compromise that would settle the slavery question once and for all by transforming a contested political issue into a matter of settled law, it produced the opposite result. It strengthened the opposition to slavery in the North, divided the Democratic Party on sectional lines, encouraged secessionist elements among Southern supporters of slavery to make even bolder demands, and strengthened the Republican Party.

Brown v. Board of Education of Topeka, 347 U.S. 483 (1954),[1] was a landmark decision of the United States Supreme Court that declared state laws establishing separate public schools for black and white students denied black children equal educational opportunities. The decision overturned earlier rulings going back to Plessy v. Ferguson in 1896. Handed down on May 17, 1954, the Warren Court's unanimous (9–0) decision stated that "separate educational facilities are inherently unequal." As a result, de jure racial segregation was ruled a violation of the Equal Protection Clause of the Fourteenth Amendment of the United States Constitution. This victory paved the way for integration and the civil rights movement.

Background
For much of the ninety years preceding the Brown case, race relations in the U.S. had been dominated by racial segregation. This policy had been endorsed in 1896 by the United States Supreme Court case of Plessy v. Ferguson, which held that as long as the separate facilities for the separate races were "equal," segregation did not violate the Fourteenth Amendment ("no State shall... deny to any person... the equal protection of the laws.").

The plaintiffs in Brown asserted that this system of racial separation, while masquerading as providing separate but relatively equal treatment of both white and black Americans, instead perpetuated inferior accommodations, services, and treatment for black Americans. Racial segregation in education varied widely from the 17 states that required racial segregation to the 16 that prohibited it. Brown was influenced by UNESCO's 1950 Statement, signed by a wide variety of internationally renowned scholars, titled The Race Question.[3] This declaration denounced previous attempts at scientifically justifying racism as well as morally condemning racism. Another work that the Supreme Court cited was Gunnar Myrdal's An American Dilemma: The Negro Problem and Modern Democracy (1944). Myrdal had been a signatory of the UNESCO declaration. The research performed by the educational psychologists Kenneth B. Clark and Mamie Phipps Clark also influenced the Court's decision.[4] The Clarks' "doll test" studies presented substantial arguments to the Supreme Court about how segregation had an impact on black schoolchildren's mental status.[5]
Brown v. Board of Education
In 1951, a class action suit was filed against the Board of Education of the City of Topeka, Kansas in the U.S. District Court for the District of Kansas. The plaintiffs were thirteen Topeka parents on behalf of their twenty children.[6]
The suit called for the school district to reverse its policy of racial segregation. Separate elementary schools were operated by the Topeka Board of Education under an 1879 Kansas law, which permitted (but did not require) districts to maintain separate elementary school facilities for black and white students in twelve communities with populations over 15,000. The plaintiffs had been recruited by the leadership of the Topeka NAACP. Notable among the Topeka NAACP leaders were the chairman McKinley Burnett; Charles Scott, one of three serving as legal counsel for the chapter; and Lucinda Todd.

The named plaintiff, Oliver L. Brown, was a parent, a welder in the shops of the Santa Fe Railroad, an assistant pastor at his local church, and an African American.[7] He was convinced to join the lawsuit by Scott, a childhood friend. Brown's daughter Linda, a third grader, had to walk six blocks to her school bus stop to ride to Monroe Elementary, her segregated black school one mile (1.6 km) away, while Sumner Elementary, a white school, was seven blocks from her house.[8]
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[9]
As directed by the NAACP leadership, the parents each attempted to enroll their children in the closest neighborhood school in the fall of 1951. They were each refused enrollment and directed to the segregated schools. Linda Brown Thompson later recalled the experience in a 2004 PBS documentary:

. . . well. like I say, we lived in an integrated neighborhood and I had all of these playmates of different nationalities. And so when I found out that day that I might be able to go to their school, I was just thrilled, you know. And I remember walking over to Sumner school with my dad that day and going up the steps of the school and the school looked so big to a smaller child. And I remember going inside and my dad spoke with someone and then he went into the inner office with the principal and they left me out . . . to sit outside with the secretary. And while he was in the inner office, I could hear voices and hear his voice raised, you know, as the conversation went on. And then he immediately came out of the office, took me by the hand and we walked home from the school. I just couldn't understand what was happening because I was so sure that I was going to go to school with Mona and Guinevere, Wanda, and all of my playmates.[10]
The Kansas case, "Oliver Brown et al. v. The Board of Education of Topeka, Kansas," was named after Oliver Brown as a legal strategy to have a man at the head of the roster. Also, it was felt by lawyers with the National Chapter of the NAACP, that having Mr. Brown at the head of the roster would be better received by the U.S. Supreme Court Justices because Mr. Brown had an intact, complete family, as opposed to someone who was a single parent head of household[citation needed]. The thirteen plaintiffs were: Oliver Brown, Darlene Brown, Lena Carper, Sadie Emmanuel, Marguerite Emerson, Shirley Fleming, Zelma Henderson, Shirley Hodison, Maude Lawton, Alma Lewis, Iona Richardson, and Lucinda Todd.[11]
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[12] The last surviving plaintiff, Zelma Henderson, died in Topeka, on May 20, 2008, at the age of 88.[13]
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The District Court ruled in favor of the Board of Education, citing the U.S. Supreme Court precedent set in Plessy v. Ferguson, 163 U.S. 537 (1896), which had upheld a state law requiring "separate but equal" segregated facilities for blacks and whites in railway cars.[15] The three-judge District Court panel found that segregation in public education has a detrimental effect upon negro children, but denied relief on the ground that the negro and white schools in Topeka were substantially equal with respect to buildings, transportation, curricular, and educational qualifications of teachers.[16]
Supreme Court review
The case of Brown v. Board of Education as heard before the Supreme Court combined five cases: Brown itself, Briggs v. Elliott (filed in South Carolina), Davis v. County School Board of Prince Edward County (filed in Virginia), Gebhart v. Belton (filed in Delaware), and Bolling v. Sharpe (filed in Washington D.C.).

All were NAACP-sponsored cases. The Davis case, the only case of the five originating from a student protest, began when sixteen-year-old Barbara Rose Johns organized and led a 450-student walkout of Moton High School.[17]
The Kansas case was unique among the group in that there was no contention of gross inferiority of the segregated schools' physical plant, curriculum, or staff. The district court found substantial equality as to all such factors. The Delaware case was unique in that the District Court judge in Gebhart ordered that the black students be admitted to the white high school due to the substantial harm of segregation and the differences that made the schools separate but not equal. The NAACP's chief counsel, Thurgood Marshall—who was later appointed to the U.S. Supreme Court in 1967—argued the case before the Supreme Court for the plaintiffs. Assistant attorney general Paul Wilson—later distinguished emeritus professor of law at the University of Kansas—conducted the state's ambivalent defense in his first appellate trial.

Unanimous opinion and key holding
The majority of justices in support of desegregation spent much effort convincing those that initially dissented to join an unanimous opinion. Even though the legal effect would be same for a majority versus unanimous decision, it was felt that it was vital to not have a dissent which could be relied upon by opponents of desegregation as a legitimizing counterargument. The efforts succeeded and the decision was indeed a unanimous 9-0 opinion.

The key holding of the Court was that, even if segregated black and white schools were of equal quality in facilities and teachers, segregation by itself was harmful to black students and unconstitutional. They found that a significant psychological and social disadvantage was given to black children from the nature of segregation itself. This aspect was vital because the question was not whether the schools were "equal", which under Plessy they nominally should have been, but whether the doctrine of separate was constitutional. The justices answered with a strong "no":

Does segregation of children in public schools solely on the basis of race, even though the physical facilities and other "tangible" factors may be equal, deprive the children of the minority group of equal educational opportunities? We believe that it does...

Segregation of white and colored children in public schools has a detrimental effect upon the colored children. The impact is greater when it has the sanction of the law, for the policy of separating the races is usually interpreted as denoting the inferiority of the negro group. A sense of inferiority affects the motivation of a child to learn. Segregation with the sanction of law, therefore, has a tendency to [retard] the educational and mental development of negro children and to deprive them of some of the benefits they would receive in a racial[ly] integrated school system...

We conclude that, in the field of public education, the doctrine of "separate but equal" has no place. Separate educational facilities are inherently unequal. Therefore, we hold that the plaintiffs and others similarly situated for whom the actions have been brought are, by reason of the segregation complained of, deprived of the equal protection of the laws guaranteed by the Fourteenth Amendment.

PAGE  
1

