בס"ד


Summary of SADA (Civil Procedure) Dr. Yuval Sinai
1: משפט מהותי VS משפט דיוני
1.1: מהותי – What. Legal theories 

דיוני – HOW. A means to apply משמפט מהותי. No internal meaning.

Practical Differences

· Retroactive/Retrospective application 

· Intl. Personal Law – when foreign law is adopted only the content is incorporated but the procedure remains of Israel

Difficulty in Determining between דיוני and מהותי
· סעדיים זמניים: often have effect מהותי issues; מניעת יציאה מן הארץ is a constitutional issue! But it is generally considered דיוני. According to ס' 107 and ס' 108 laws of סעדים זמניים are תקנות משנה and may be passed by the שר המשפטים and don’t need permission of the כנסת.
· Rational of סעדים זמניים being דיוני: they are temporary and don’t have irreversible consequences.
· Problem: If someone needed to arrive at a wedding/job interview and isn’t allowed to leave the country. Or, a publication is not allowed to come out and as a result a candidate looses the election then the consequences even of temporary reliefs are permanent. 
1.2 Criticism of the division
1. No rational to Differentiate – as we’ve seen they overlap. In European and Jewish law there is no distinction.

2. Retroactive Application – changing the rules of the game may seriously affect the lives of those involved in court proceedings or those who thought they finished – if the time for appeal is extended when they thought it was over with.

2.1. Defense: In Civil law what’s good for one is always bad for the other so it may even out and isn’t necessarily very immoral to change the rules. 

3. Overlap – many things aren’t clearly in either category. Ie. Appeals, 
2. Modern Approach (לוין) – דיני שיפוט/פרוצודורה
· Civil Procedure takes form in and of itself. It is no longer a means. A constitutional right is recognized in the procedure. There becomes a field of דיני שיפוט which is considered level with משפט מהותי
3.  What is included in Civil Procedure?

1. Constitutional Right to bring an issue to court

a. There is debate; is the אגרה therefore unconstitutional?

2. תורת הסכסוך וההכרעה בו
3. דיני סמכות
4. Classical sense: how long, etc.
4. Civil Procedure has become as important as משפט מהותי
5. Goals Of Civil Procedure

1. סדר, וודאות, יציבות
· לצדדים – clear rules of the game

· למערכת – judges will have guidance
2. יעילות
· Definition: getting to the swiftest judgment with least  resources spent. (resources  meaning wrong verdicts as well). Similar in TORTS and CP 

3.  שוויון, הוגנות דיונית
· Two Camps

· Civil law facilitates arriving at True Judgments

· Civil law facilitates a positive behavioral change in society (Professor Scott): there should be fines if someone’s testimony turns out false for example. 

4. חשיפת אמת
5. חשיפת צדק
Contradicting Goals Of CP
1. סופיות הדיון – once a rule is given it is final and that court may no longer rule on it. And you can’t re-open a case even if you left out elements or even forgot to ask for money due to pain and suffering. 
a. יעילות + וודאות but NOT חשיפת אמת  or שוויון or צדק
2. התערבות השפט – a judge should not intervene in proceedings.

a.  שוויון וודאות ויציבות – each side knows what to expect. NOT  יעיל because a judge can be more precise.

2 Meta Categories for Purpose of Civil Procedure
· Bringing law into action – allowing one who was damaged to bring claim and receive compensation. 
· Passing Judgments in a just way – no משוא פנים etc.
· Practical Difference: Legal Fees

·  UK/Israel: Looser pays all the fees = Bringing Law into action. Allowing a person who was wronged to achieve full justice 

· America: Each pays his own legal fees = Supporting Justice. People won’t fear loosing and having to cover other sides legal fees. 

8. Level of הקפדה on CP

1)  Liberal School (ברק) – CP should never limit arriving at Justice
· 526:מחילה על אי מילוי תק' סד"א 

· 524: רשאי לתקן כל טעות בהליך בשם הצדק
· 525: הארכת זמנים
2) Conservative School (לוין) – Only in extreme cases should CP be disturbed

II Adversarial VS Inquisitorial 

Adversarial – Judge is passive, Common Law Systems

·  שלב טעין and שלב הוכחה
1. Before the trial people reveal only the claims but not the proofs.

2. Allowed Denial: each side must make it as hard as possible on the other side. A side can deny everything and then the other side must prove everything.
3. טענות – in writing. הוכחות – out loud in court with חקירת נגד
Inquisitorial – Judge is active, Continental Law (France, Germany). Better for a non-involved party to be in charge of everything because he is the most objective
· No difference between שלב טיעון או שלב הוכחה
1. Writing: Everything is given in writing before trial starts – declarations, proofs, reports, תצהירים
· Some say its better bec. things are clearer

· Some say its better for the witnesses to actually be present for questioning

2. Hierarchical – the case is reviewed several times by different and ascending courts.
3. Appeals – easy to appeal

4. All info. is revealed before decisions are made

Justifications

Adversarial:

1) גליוי האמת
2) ערכים גוברים על גילוי האמת – the assumption is that 1) is wrong but that its ok for there to be non-truths in order to preserve peoples rights in general because of the other justifications of the adversarial system

3) דין דיאלקטי – there is a back and forth between parties which creates dialogue and that brings to arriving at a sharpened truth!

4) זכויות הפרט – individuals should be allowed the right to actively participate in their trial. 

5) אובייקטיביות – its not coming from him and so it will be accepted as good!

6) יציבות כללי הדיון – everyone knows its counsel vs counsel and not up to some random judge
7) הפחתת עומס מהשופט 

Problems with Adversary 

1) Truth - Each side is very subjective and less likely to be honest

2) Too Competitive
3) Gap in abilities of sides and lawyers 

4) Problems with the חקירה נגדית
5) Judge cannot do much

6) Judge cannot arrive at a just outcome – ie. A judge knows that a material witness should testify, he can’t help.
Inquistory

1) גילוי האמת 

2) אובייקטיביות
3) יעילות ההליך הדיוני
4) אימון הציבור
5) התייסות לעדים בבית משפט – Professor Kremnitzar: witnesses should be spared being questioned by the other side and more truth will come if questioned by the judge

Problems
1) Less public legitimacy – a judge who decides is too subjective 

2) עמוס על ביהמ"ש
3) Judges aren’t experts in everything – like interviewing witnesses and also knowing the law, it should be divided between different people.

4) Sides won’t be active – the judge decides everything so they aren’t involved in their own trial

5) Remaining Objective – the judge reads everything (claims + proofs/ טענות + הוכחות) before trial and often already decides before the sides get to be heard.
IN ISRAEL

· Began as very Adversary 

1. חשין – a judge should always have some intervention even if only when absolutely necessary. 

· Moved away from a pure adversarial system

Examples of  a move towards less formal adversarial Civil Procedure: ירידת הפורמליזם ועליית הערכים בחברה המשפטית ישראלית
1) שופט מזמין וחוקר עדים
a. סד"פ – this is allowed

b. סד"א – not allowed. Because there is no נאשם and therefore no need for a judge to intervene as much.

i. רוזן צבי וטליה פישר – question the distinction between סד"א and סד"פ: obligating someone to pay affronts their constitutional right to property so its is quite serious. 

ii. Nevertheless: in סד"א a judge may not invite a witness or question him directly but in the course of questioning he may add questions (תקנה 166), or call someone up to the stand who is sitting in the court room if he all of the sudden becomes part of the case (167)
2) קדם משפט – also something with inquisitor elements 
4 stages to a trial

a. טיעון – sending in כתבי טענות - adversarial
b. הכנה למשפט – very inquisitorial (תק' 140)
i. קדם משפט – may save a lot of money. Introduces ideas of פשרה and analyzes the cases to know exactly what the legal arguments are. 

ii. (תק' 143) –סמכויות השופט בקדם משפט
c. ראיות
d. פסק דין
3) גילוי מסמכים – when a side sends in כתב טענות he is now obligated to say which מסמכים he plans to reveal throughout the course of trial – this is revealing ones cards early which is atypical of an adversarial approach (תק' 75)
4) טענות עובדתיות חלופיות – since the 90s it has been outlawed to give contradicting טענות עוהדתיות חלופיות – (תק' 72(ב))
5) הכחשות ספציפיות – according to תק' 85 the defendant must deny each specific clause!

6) טענות מפתיעות – according to תק 89 every טענה must be written down upfront: ie. In the כתב הגנה the defense must write if he plans to say there was התיישנות at the 1st opportunity.
7) סנקציות על הכחשות סתם – according to 90 תק' the court can make fines if someone denies things he shouldn’t have.
8) פס"ד שילה – Judge ברק incorporated תו"ל into סד"א – an insurance company wanted to wear out someone who was suing them and established meetings and interviews in places far away from the claimants home.

9) פס"ד ארי נ' שטמיר – Judge שמגר – someone sued an insurance company but didn’t mention that they already had reached a הסכם פשרה and he only revealed that when the insurance company brought it up in court. שמגר said he should have disclosed that information early on – he didn’t use תו"ל words but it is the same meaning

10) Blurred difference between טענות and הוכחות – according to תק 168 a court may ask that a party attaches a תצהיר of facts and proofs together with their כתיב טענות
No surprises

11) סדר דין מהיר – acc. to 214ג and ג 214 – in סדר דין מהיר you must present things before the trial.
12) א114 – if you don’t reveal a document that you were meant to before trial you may not reveal it during the trial unless the Judge give special permission which may include fines.

13)  122 – if one doesn’t give the info. asked of him in the allotted time then his side looses!
a. Difference between א114 and 122: 122 is much harsher (an automatic loss) so they barely use it and instead may still use 114ג????????????????????/
14) Judge intervening – תק' 415 allows a Judge to decide an ערעור based upon an argument that wasn’t brought up by the requesting side.

a. בפס"ד חלקה 62 גוש 6946 בע"מ נ' זמל
i. זוסמן – total adversarial!

ii. ברנזון – judge may intervene when it is required for משפט צדק
iii. ויתקון – in general is like זוסמן (pro-adversarial) however brings about supports for both. 

1. משפטית מול עובדתיות: The system should be very adversarial regarding טענות עובדתיות but more inquisitorial regarding טענות משפטיות
a. עובדות = Adversarial
b. משפטיות = Inquisitorial
III חוקי יסוד and סד"א
There is no written constitutional right to sue another.
שופט לוין says it can be supported by זכות חקותית לקניין as found in חו"י:כבוד האדם
· Constitutional cases of sad”a

1) Right to stand trial overpowers the right for court personnel to go on strike

2) אגרה – according to תק' 519 if one cannot afford the payment for trial the Judge may excuse him.

a. A defendant in a criminal case gets a state appointed attorney. Maybe it is constitutionally appropriate to afford an attorney to someone being sued or who wants to sue in a civil proceedings (Dr. Sinai’s belief)

3) הוצאת שכר טירחת עו"ד: In US there is NO right like this. In Israel it does exist because the right stems from זכות לקניין.

a. תנובה נ' המשרד הראשי set objective standards to quantify הוצאות משפט but it is still very difficult to estimate
4) סדר דין מקוצר – from 202 on. Very Problematic! Allows a פסק to be given after the כתב תביעה without waiting for the כתב הגנה. (Unless a בקשת רשות להתגונן) and is problematic because it doesn’t give the defendant a chance.  VERY PROBLEMATIC:
a. פרפ' דודי שוורץ – it should be corrected by increasing the requirements on the plaintiff (only when the facts are very clear will we allow him a סדר דין מקוצר) and decreasing the requirements of the defendant for a defense (even when he has only a hint of evidence that he’s not responsible then he should be allowed a defense)

b. דר דיני – it should simply be erased
5) זכות לייצוג – exists in פלילי and maybe should exist in אזרחי
זכות הגישה לערכאות
· Very Recognized Right
1) סמכות עניינית: Affronts the right to go to trial and therefore is implemented in a limited way – It must be brought up by the defense at the first opportunity.
2) התיישנות: Must be brought up at 1st opportunity.

a. It doesn’t neutralize one’s right after 7 years but rather creates an estoppels (השתק) and the Judge may still allow an outdated case
3) מחקיה + דחייה על הסף: 100 + 101 

4) פס"ד בהיעדר הגנה: acc. to 97 תק' it is allowed but it seems very against the consti. right to stand trial so we have 201 which allows a Judge to cancel within 30 days his decision or indefinitely the execution of his psak. 

5) סדר דין מהיר 214יד: there is a very strict time frame and lawyers cannot prepare enough. Judge is required to give psak within 14 days 

a. מיכל אגמון גונן said in court that these laws are cancelled in light of new חו"י but was put in her place in the courtroom. 

Abuse of the Cons. Right
· פס"ד שילה נ' חברת הביטוח they sued a sick man specifically in a location very far from his home to convince him to settle and the court ruled the idea of תו"ל in הליכיים דיוניים. 
· סע' 514: Judge may order penalties on someone who prolongs without need the proceedings
·  מיטרד ליריב: someone who sues too often is fined in Anglo American courts but isn’t in Israel.
III סמכות Juristiction

Why is סמכות a focus?

1. שלטון החוק: Gov. bodies may do what the law allows them to do – enumerated powers.
2. Easy way of doing ביקרות שיפוטית: An easy way to cancel cases. For example, הש' פרוקצה cancelled the ביד"ר ability to act as בורר for דיני ממונות because she said it didn’t say ביד"ר had סמכות עניינית
3. מומחיות בית המשפט: there are particular courts for particular reasons and it makes sense to try to direct the appropriate cases to them

4. Tactical Reasons: its always a hidden card a side can argue to try and cancel the case

5. Professional Considerations: the lawyers complicate matters to limit just anyone from acting as his own lawyer and to justify high salaries

Kinds of סמכות
1) סמכות מקומית: (3-4 תק): 

1. הש לוין: in הלכת פוגל he says that מד"י is so small that it doesn’t make sense to disqualify a case because of no סמכות מקומית
2) סמכות בינ"ל (תק 500): If one side is in חו"ל there is need for היתר המצאה to require him to come to Israel. 
1. פורום נאות/בלתי נאות – in order for an Israeli Court to have Juristiction if one side is in חו"ל the requesting party must convince the court that Israel is a פורום נאות
a. הש אור בפס"ד הגבס: says that bec. of globalization there is no room for טענת פורום בלתי נאות. This is like לוין regarding סמכות מקומית
i. Problem with הש' אור: One purpose of דיני סמכות is to limit עומס on the courts. ד"ר סיני and פרופ' קריאני feel that saying Israel can always deal with cases, even if sides are overseas, is counter-productive.

3) סמכות עניינית: 
1. פס"ד דור אנרגיה: Towards the end of a case סמכות עניינית was raised. הש' אור says one cannot raise these issues at the end of a case.
2. פס"ד כלפאי נ' זהבי: raised at the final stage and הש' טירקל didn’t allow them to because they should have raised them earlier. Relied on דור אנרגיה and also applied issues of תו"ל בהיליכים דיוניים
3. וועדת אור (1997) – רפורמות בבי משפט amongst the recommendations they said that that it should be written that טענת היעדר סמכות should be brought up at the first opportunity or else not at all!
· What should be according to דר סיני: A long time ago פרופ' גינוסר said that issues of סמכות should NOT be up to the sides to debate but each תיק received by the court should be given a specific court determined by internal court protocol and then it won’t be up for debate. 
וועדת אור

· עידוד ADR. תקנה 99א is an implementation of that!
End of Course Introduction Start of Meat
A: פתיחת תיק
There are many kinds of law suits and this is for the purpose of יעילות. However, according to הש' לנדוי there should only be two, הליך רגיל והליך ביניים, because there is too much time spent on identifying what type of suit it should be. הש לנדוי, like הש' גינוסר regarding סמכויות, feels that the court should decide what suit the case will be and NOT leave it up to the sides of the argument. 
Ways to Decide and Categorize Cases

1) Based on Amount
a. ביהמ"ש לתביעות קטנות: Up to 30,100 ש"ח
b. סדר דין מהיר: Up to 50,000

2) Ease of case/clear evidence
a. סדר דין מקוצר
i. סכום קצוב שיש עליו מיסמך ברור
b. המרצת פתיחה
i. No need for עדים etc

3) Content of case

a. ענייני משפחה
b. עבודה
A-1: כתב תביעה
2 Strategies for writing the כתב תביעה
1) Broad: Many facts: be as encompassing as possible and include every possible thing

2) Narrow: Pointed Legal Questions: Only bring up the main points to save the court time and bring about a swift psak.
What’s included in כתב בתיעה
Primary Issues: Takana 9: 1. Title 2. Facts that birth the claim.3. Proofs. 4. Legal Arguments. 5. Relief
Secondary Issues: 1. סמכות or Why the specific court is the proper forum. 2. Prices, Amounts, etc.
1. כותרת
2. Top Right Corner of the Page: Name of Court, Place of Court, Date, Number from ממליאת המזכירות
3. Name of Plaintiff, ID#, Address to receive docs. from the court.
4. Name of Defendant 

5. If the Plaintiff is a Corporation or a פסול דין
2.  עובדות המקימות את העילה – "עובדות העיקריות המהוות את עילת התובענה, ואימתי נולדה
· Rule: Basic primary facts
· Exception: Tak 78 says that if the עילה is of מצג שווא, תרמית או השפעה בלתי הוגנת then one must right ALL the details and ALL the dates!
פס"ד צפריר + פס"ד פריצקר: An extension of תק' 78 - In a כתב תביעה  one MUST give facts and not מסקנות משפטיות. Like he cant just say, "אני נאמן ולכן היה לי מותר להשכיר את הנכס" but he must say the facts about him having become the נאמן.
פס"ד פריצקר: they sued a woman for trespassing. The woman worked for them but would stay after the hours. All they said is that she did כניסה ללא רשות למתחם הבעלים  and no facts and the circumstances. Judge threw out the suit. 
פס"ד צפריר: A side sued a someone because he הפר את תפקידו כנאמן. They jumped to the assumption that he was a נאמן but they should have written in the כתב תביעה the facts behind his being a נאמן and let the court decide if he was a נאמן.

3. Proofs

· Past: NO obligation to reveal the proofs bec. of the adversarial system. 

1. תק' 71(א) – "רק הפרטיים המהותיים"
· Present: Obligation

1. מסמך מהותי תק' 75: A מסמך מהותי needs to be included. Ie. A document from a medical evaluation which testifies to the basic problem and the price of damages.

2. פס"ד שרונה – מסמך שיש להפתיע: Expanded the requirement of מסמך מהותי to “Any document that may surprise the other side”

3. תיקון תק' 75 – Every doc to be relied upon 

(there is no contradiction between 71 and 75 because 75 still only refers to specific documents)

4. Legal Arguments

NO requirement to bring specific stat. unless the argument is הפרת חובה חקוקה. However, if a lawyer forgets then the court will NOT help bec. it’s the adversarial system. 
· One is allowed to right a Legal מסקנה but isn’t required. Ie. John gave to Joe X dollars to purchase a car and therefore John is the owner of the vehicle (last part not necessary)
5. סעדים -  Reliefs

A specific amount unless; the argument is רמיה and the side doesn’t know how much he was lied about or נזקי גוף. 


תוה"ל בכבת התביעה
פס"ד אריה חברה לביטוח: someone didn’t write in the כתב תבעיה that there was already a settlement between them and שמגר said he should have revealed it in the כתב תבעיה and since he didn’t he may not claim עושק when the חברת ביטוח said that there was already a כתב וויתור. 

פס"ד של השופט בן פורת בעניין חברת ג'נרל ביטוח: A woman sued a חברת לביטוח because she wasn’t getting all the money from an insurance claim but she didn’t reveal that she was getting some of the money and בן פורת didn’t let her defend against the fact that the settlement was bad!
פס"ד שילה של ברק – Ultimate תו"ל: an insurance company made an injured boy get checkups far far from his home and ברק used תו"ל בסע' 61(ב) לחוק החוזים חלק כללי and officially applied it to all of סד"א.
Development of תו"ל in סד"א
פרופ' שוורץ  and ד"ר סיני don’t think it is useful for סד"א

1. Overall Criticism of using something from חוזים in סד"א
a. Exact Rules vs Vague Standard: Procedural law is all about being an exact science.

b. Adversarial vs תו"ל – two opposites.
c. חוזים vs סד"א. The idea of חוזים is מפגש רצונות and תו"ל makes sense. In סד"א two sides argue!

2. Bad תו"ל use in פס"ד חברה לביטוח אריה
a. טישטוש שלבים: Why include things in the כתב תביעה that are meant to be in the כתב תשובה! 1. כתב תביעה 2. כתב הגנה 3. כבת תשובה 
b. Stat. Law vs Case Law: The law says specifically in תקנה 9(5) that in a כתב תבעיה only the main things should be mentioned. The Judges don’t abide by the law!

c. Unfair to the Defense: what if the defense would never have raised that point! Maybe the חברה לביטוח wasn’t interested because of reputation to deal with כתבי וויתור ועושק ותנאים מקופחים because it isn’t worth it for them, why does the court require both sided to do something they don’t want?!

A-2: כתב ההגנה
התיישנות: Must be raised at the 1st opportunity סע' 3 חוק ההתיישנות. Usually the כתב הגנה but not always:
פס"ד אסורנס – בעניין "הזדמנות ראשונה"=בקשת פטור מאגררה: The respondent appeared in court before sending in his כתב תביעה in order to receive a פטור מאגרה and he didn’t mention that he would be arguing התיישנות even though he did make arguments regarding the case (the stronger the case the more likely the court will give an exemption from the fee) and the court ruled that he missed the opportunity

מועד הגשת כתב הגנה – 30 days from his recievel of the request for him to appear at trial or longer based on court request (no specific time is given but rather it is dependent on other factors)
איחור/אי הגשת כתב הגנה 
חוק: acc. תקנה 97 says that even if its late (and obviously if never sent) then the Judge need not include the respondent in the trial at all and may request the plaintiff to bring witnesses without cross-examinations. 

· In Practice: the Judges usually include a כתב הגנה when given late

 פסיקה 
1. פס"ד עינצ'י – as long as the כתב הגנה is given before the פסק is given (even if brought the last day of trial before the psak din) then the Judge must take it into account. IE. פסק במעמד צד אחד will still consider the כתב הגנה even if the נבתבע/כותב כתב ההגנה wasn’t a side in the proceedings.
2. השופט ריבלין – the judges were already writing the פס"ד and they sent one of the sides to get something from the רשם החברות and in that tiny window the respondent brought a כתב הגנה and ריבלין incorporated it into his פסק. He used constitutional reasoning. 1) זכות הגישה לערכאות של הנתבע vs 2) חוק ויעילות הדיון and he said there is a way to deal with what the חוק says in a more מידתי way by charging הוצאות משפט etc.  

שתיקה כהודאה – the respondent needs to relate to everything the plaintiff says! תק 83

· Exception: no need to argue on the שיעור דמי הנזק because the assumption is that it is always a point of debate

הכחשות שיקריות – is ttly allowed but may cause the court to give a fine.


Ie. One side might want to cross examine a certain witness to find out info. but not want to give the primary examination and so the witness must be called as the other side’s witness so they can cross. They can unnecessarily deny something and therefore require the other side to prove it by bringing that witness. 

· Allowed in אתיקה מקצועית של לשכת עו"ד 
וועדת שמגר
· הנשיא שמגר  ותצהירים: He wanted to require a תצהיר with every כתב טענה but it was never universally accepted (זוסמן והש' לוין were against it because they are fans of the adversarial system!). In a ,תצהיר there is חובת אמת וגילוי 

1. בבקשה לתיקון כתב טענה מחיית תצהיר (92)
2. תשבוה לכתב טענות מתוקן חייב תצהיר (94)
· שמגר וטענות עובדתיות חלופות: not allowed unless the facts aren’t clear.

1. In practice ppl still do it!מThey Always claim, I don’t remember the facts

2. The law refers to טענות חלופות against the same בעל דין but one can be involved in several cases having to do with the same issue and be arguing different things.

3. There is no Sanction in the law about someone who does!!

במשפט עברי: כל האומר לא לוויתי כאומר לא פרעתי דמי

כללי כתב ההגנה 

1. 85. NO overall הכחשה  is allowed. (ד"ר סיני says its better not to just write מכחיש next to everything – which is still allowed – because its easier for the plaintiffs to prove there points.  

2. 86. Specific הכחשה – you can't just repeat what was written in the כתב  תביעה but must write what didn’t happen – קצת פתיחת קלפים
3. 89 Must clearly write out all חידושים even ones not brought up in the כתב תביעה
הודאה והדחה confession and avoidance
נטל שכנוע is usually on the defendant unless there is הודאה והכחשה and then its on the respondent
מאמר של ד"ר סיני – distinction between נטל השכנוע  and נטל הבאת הראיות. The former much more important. The latter, even if you don’t bring witnesses or proof doesn’t mean youll loose
What is the Rational for הודאה והחדה (putting the defendant into a bad position?)
1. ש' זוסמן בפס"ד טפר: The respondent doesn’t really need to relate to anything the plaintiff didn’t bring up in the כתב תביעה so if he does it is his own fault

2. פס"ד ארד: works well with the adversarial system

3. הש' אור פס"ד יזבינסקי: It is always easier to prove a Positive proof then a negative one so the one who can actually bring proof He is the one to have to prove things!
Criticism on Confession and Avoidence
1. Encourages people not to tell the truth

a. May give a very vague confession to avoid having the נטל הוכחה fall upon him: There was some loan, I don’t think it was from him and I don’t think it was for that amount and I think I paid it off already

b. טענות עובדתיות חלופות in keeping with ס' 72(ב)
2. Brings About Non-Just Results

· המוציא מחבירו עליו הראיה: the plaintiff should be the one obligated to prove his case.
· Civil law should be like Criminal Law where there is a חזקת חפות (tikun 39 is what changed the law here!)

פס"ד מרגלית נגד משכן של השופט שלמה לוין – it used to be that בקשת צו עיכול was given with only one side and the other side can only argue on it after but שלמה לוין says  that the new חו"י give הגנה חוקתית על קניין and therefore the נטאל הוכחה ושכנוע is always on the תובע in this case and thus both sides must be present 

· ד"ר סיני wants to extend this to דוקרינת הודאה והדחה to cancel it.

· פס"ד אזולאי: property owner wanted to kick a tenant restaurant out because they didn’t pay rent. The restaurant agreed that they were tenants but hadn’t moved in yet but they didn’t prove that and by admitting they were tenants and not proving they didn’t yet move in and shouldn’t yet have to pay rent they Lost. The judge, הש מלץ said that he feels bad about the result of the case but he must use the doctrine of Confession and Avoidence!

1. Bad Doctrine!

3. No clear tests! Wastes time of the court and it is usually not clear who should have to prove based on the Doctrine!
CHANGE: Like in מפשט עברי we can rule that המוציא מחבירו עליו הראיה ALWAYS! + מיגו because he could have denied everything and didn’t he doesn’t have to be blamed for that!
Ways to get around it
1. Only applies when the נתבע agrees with ALL of the facts! 

a. Always disagree with one tiny thing

2. טענות עבדתיות חלופיות
A-3 כתב תשובה
· Not always required, only if there is something to ad.
· שתיקה כהכחשה
1. כתב ההגנה = שתיקה כהגנה
2. כתב תשובה = שתיקה כהכחזה
Examples
1. פס"ד שרבני נק חברת האחכים
a. Suit against contractor for structural flaws in building. In כתב הגנה they claimed there was התיישנות. No כתב תשובה so its as if he denied there being התיישנות when really he wanted to say that even though it happened 7 years ago he only found out about it later. During court he tried saying that but the נתבעים said it’s a שינוי חזית because its different than what they claimed (through not answering the כתב הגנה). 
2. פרשת כמקו – classic example of importance of כתב תשובה
a. Claim of torts. But in כתב הגנה it said that the תובע signed away his rights to the law suit. He didn’t answer so its as if there was so suchוויתור  of rights when during the case he said there was כפייה ועשוק. Answer: תק' 89 – one may not bring suprises! They should have responded to the וויתור על התבעיה in the כתב תשובה.

Time כתב תשובה: תק' 61 – 15 days from receiving the כתב הגנה and the last כתב הגנה if there are several sides to the case

Limit: 

· תק 63 no other letters will go back and forth

· תק' 64 no NEW legal arguments only response to כתב תביעה 
פס"ד ברנדס: New claims were brought in the כתב תשובה so they weren’t considered in the trial by שופט זוסמן. 

· זוסמן is a big Formalist! And so in Practice it IS worth bringing up new claims because most judges will at least consider them.
B - שינוי חזין 

· You can change direction of your claims and retroactively correct כתבי טענות if the other side doesn’t argue at the time of the שינוי חזית.
Origin: It was first brought up in English common law and adopted in 194 in Israeliפס"ד בנק הפועלים נ' קרסוב – case law and not legislation.


Criticism (משה קשת)

1. Wrong Application From Englend: Even in Engledn they stopped using it

2. זבזוז זמן – it causes non-stop objectons because people are so pressued not to loose the “earliest opportunity of objection” that is needed to counter a שינוי חזית
3. Unclear Boundaries of the Case: a side can always bring up a claim and things will go on forever.

4. Anti-Civil Procedure: Dr. Sinais’ main argument – this goes against civil procedure! A formalistic system claims to assign importance to כתבי טענות so it can’t at the same tme allow שינוי חזית.
C קיזוז ותביעה שכנגד
קיזוז – defense that acknowledges dept of respondant to plaintiff but claims there are other non-related outstanding debts in the opp. direction. 
· Advantage: no אגרה
· Disadvantages: 

· טענת הודאה והכחשה: it admits to some degree of the original claim and shifts the burden of proof

· If original תביעה fails so does טענת קיזוז
· Only up to amount in original תביעה and no more
תביעה שכנגד – an independent claim!

· די בזהות הצדדים: No need for the case to be the same, only the sides (תק 52)

· Can add others to the suit (54)
Independence of תביעה שכנגד
Past: the independence of the two suites was debated. 1) the כתב הגנה was the תביעה שכנגד so it seems like it was depenedent on the original suit. 2) does the תביעה שכגנד still exist if the primary syit is throw out of court?

Q: פס"ד עזבון קסנבאוים if the primary suit falls does the תביעה שכנגד remain? 

A: דעת רוב: Two fundementaly separate law suites

     דעת חיים כהן: The תבעיה שכנגד can’t exist w/o the main suit.

Present: Two seperat things. 1) הפרדת כתב ההגנה מכתב טענה בדבר תבעה שכנגד 2) תק 57 says that even if the primary suit falls the ת'שכנגד stays!

Court can Separate

Past: if the ת"שכנגד was complicated the court could erase it and require you to bring it again.

Present: if its complicated then they can separate it and deal with it separately


Reasons to Separate

1. Two totally different cases with different witnesses etc.
2. Long time  in between the תביעש שכנגד: פס"ד שלומוביץ – a request for תביעה שכנגד was brought 4 years after initial case began
3. תביעה על שטר: for very simple cases they won’t allow a separate complicated case unless it is about the very same שטר  or contract. פס"ד אלקרוניקה נ' גרץ
תבעיה שכנגד בסדר דין מהיר

It is allowed! Has restrictions (תק' 214ה);

1. Not allowed to add others to the תביע (as opposed to a normal תביעה שכנגד when it is allowed like in תק' 54)
2. The תביעה שכנגד must fit conditions of סדר דין מהיר OR is limited to the exact circumstances of the תבעה מקורית
Reasons to Use תביעה שכנגד 
1. Durability: stays even if initial suit falls.
2. Amount: can extend beyond initial suit sum.
3. Psychological: you show the other side that he should beware. 
D – סדר דין מקוצר (סד"ם)

· In simple cases the תובע gets rights and the נתבע may not defend himself unless granted permission.

1. No בקשת רשות = פסק בהעידר הגנה
2. בקשת רשות = תצהיר
Opinions
ש' שלמה לוין: Strong Interest in Efficiancy. It is practical. 
דודי שוורץ: You should raise the bar for סד"ם eligibility and lower the bar for allowing defense.

ד"ר סיני: It should be cancelled all together because it affronts constitutional rights of גישה לערכאות
Advantages of סד"ם
1.  NO תכב הגנה: for example it might be embarrassing so one side might want to fit their claim into סד"ם so to not have everything revealed. 
2. תצהיר: It obligates the other side with a תצהיר; a written document which is always bad for the person who rights it because in a cross examination it can be contradicted! 
a. הליך ראשי מול התליך ביניים: In a  הליך ראשי the תצהיר is  very serious and the writer primises that everything is true! Very dangerous because if he contradicts himself its BAD. הליך ביניים it can also have למיטב ידיעתי. 
b. בקשת רשות להתגונן בסדר דין מקוצר = a הליך ביניים and needs only level 2 תצהיר but that is alsow BAD.
3. עיקול זמני ללא ערובה : in general תובע who wants to get an עיקול סעד זמני של needs to give an ערובה before suing to cover undue damages to the respondent. In סד"ם he doesn’t need to and it is therefore easier to freeze לעקל an asset! 
Rules – תק 202
ס"ק 1: Monetary Suits

ס"ק 2: Municipal Suits 

ס"ק 3: סילוק יד במקרקעין
1. Monetary and not מיטלטלין
2. סכום קצוב – Not נזקי גוף which the court needs to estimate (פס"ד אלקיר)
a. Total Loss Insurance: פס"ד כלל נק לכפון is allowed even if it requires estimation
b. פיצויים מוסכמים: פס"ד ארדה נ' קץ are allowed
· פס"ד אבגד: 1) Court will pro-actively check if the suit is monetary. 2) if one part requires estimation than the entire suit may not be סד"ם.
3. חוזה או התחייבות – the more concrete the חוזה the more things you can include in סד"ם (דוד שוורץ)
a. פס"ד אריאל נ' רותם: The more concrete the better! A פס"ד that was overturned is a good source for allowing a סד"מ!! 
i. There shouldn’t be such a fear because the other side can always give a בקשת רשות להתגונן!
1. BAD! Because the other side still gets messed over because they have to giveתצהיר
4. Written Documentation and Proof: Minimal requirement. Not all must be written proofs but there must be a starting point which is backed by written
Defense of Respondent

1. בקשת למחיקת כותרת
· Better than בקשת רשות להתגונן because:

· No תצהיר
· Respondent not limited to עילות הגנה
· No need or בקשת רשות
2. בקשה לדחייה או מחקיה על הסף מפאת חוסר עילה
3. בקשת רשות להתגונ
· בקשת ביניים
· בקשה בכתב
· צירוף תצהיר
· צריך פירוט אודות ההגנה שעומדת ביסוד הבקשה להתגונן
Court Deals With בקשת רשות

1. סיכויי הצלחה: They don’t check the chances for success of the הגנה only that one does exist.

a. פס"ד נאות מרינה: how does the court analyze validity of בקשת רשות להתגונן
i. דעת מיעוט ע"י ש' בך: Any tiny chance = allowed defense

ii. דעת רוב ע"י ש' אלון: There must be some chance of success. 
iii. In Pracitce: As long as there is a chance then court allows.

2. שיקולי מהימנות: Court wont consider if the person asking is honest(פס"ד קיהל) 
שיקולים למתן רשות להתגונן
1. תבעיה שכנגד – Not Enough by itself.

2. הודעה לצד ג' – Not Enough!

3. קיזוז – IS enough (פס"ד קיהל + פס"ד התעשייה האווירית)
If the בקשת רשות להתגונן is accepted then:


1. בקשת רשות turns into the כתב הגנה
2. If its under 50,000 = normal סד"ם. If its over 50,000 = סד"ם מיוחד which is like all others
E – מעשה בית דין
· Once a case is reviewed it may not be reviewed again.

Justifications

1. אינטרס ציבורי
2. מניעת כפל התדיינויות
3. שמירה על זכויות בעלי דין – if someone looses the opponent with money and time might get even by incesent bothering!

4. עלויות – Posner. There is no reason that the next time will be a better outcome so its cost ineffective.
5. Unity in Judicial Conclusions 

6. Respect for Courts – if you can always bring their decisions back for re-review then they’ve no meaning.

7. Societal effect – no law and order

TWO Kinds of מעשה בית דין
השקת עילה – claim preclusion or cause of action estoppels
Idea: the same CASE may not be brought twice if it’s the same sides with the same עילה
What is the Same עילה? A 3 part test:

1. זהות העילה – same legal argument. Difficult to define so there are sub tests
a. מבחן זהות הסעד – claim for same relief = same עילה
i. Not Used – acc. to this if it’s a diff. סעד like first פיצויים  and then השבה it can be allowed twice and השתק עילה doesn’t allow this!

b. מבחן המעשה – brought about by פרפ' נינה זלצמן. You look at the entire action, the נסיבות עובדתיות, the sides, etc. 

i. Not Used – too vague and not fair??????

c. מבחן מעורב – מבחן הזהות המהותית: Check the Legal Branch. Ie. If the 1st claim was in חזוים then another claim in נזיקין is allowed.
2. הכרעה ע"י ביהמ"ש המוסמך: A פס"ד is needed for השתק עילה. 
a. ערער: Doesn’t mean that there is no השתק עילה – there IS. 
3. זהות בעלי הדין או חליפהם: It has to be the same sides or their representatives.
Exceptions to השתק עילה

1. פיצול סעדים תק 45: 

2. מזונות בדיני משפחה: needs always change and so a side can at times bring the case back

3. מרמה, חסור תו"ל של בע"ד: if there was a very bad process it can be revisited. 
השתק פלוגתא – Issue preclusion or Issue estoppels
שאלה עובדתית may not be revisited once decided upon.

פס”ד פיכטנבוים – 5 conditions
1. Same Fact

2. הפלוגתא הוכרעה לגופו של עניין – can’t have been a side point but both sides had to have argued
3. מדובר באותם בעלי דין או חליפהם
4. קביעת ממצא חיובי ע"י ביהמ"ש – the court had to decide based upon positive evidence
5. ההכרעה בפלוגתא היה חיונית לתוצעות משפט – if it wasn’t integral to the case wherein it was decided the assumption is that it wasn’t taken seriously enough.
Criticism Of Estoppels 

1. Comparative Law: In Contintnal Law it isn’t as negating. In German Law in particularly estopples are very uncommen. In משפט עברי it doesn’t exist.

a. משפט עברי: the aim = גילוי אמת and the case can always be dealt with until the דיין gets to the truth!

Examples of estoppels as being unjust

1. יעילות: If the reason is efficiency then it should be raised by the Court! 
2. סייגים וחוסר וודעות: There are many exceptions so why not cancel it! Sometimes cases are allowed to be re analyzied and sometimes not – NO וודאות משפטית
3. שיטה אדברסרית: it gives unfair advantage if there was a technical mistake and the person can’t re visit it!

4. Behavior Modification Model: Professor Kenneth Scott says the system needs to inspire good behavior!

a. Encourages Debate: re

5. Finance: It is very expensive because it requires sides to invest so much efforts EX ANTE, before the case, so as to not miss any point. Better if ex post, they can decide if they need to research an area of law because they might WIN with/o need of those arguments.
6. פשרה – forcing every claim is often undesirable and gets the least justice!
a. פס"ד סטפניה נ' עזבון המנוחה ליזה: Contractors Promissed to build but didn build a comlex for her to work. She didn’t work for many years and had two law suits agains the building company.
i. Build! אכיפה
ii. Compensation! פיצויים
She Knew that if she sued for just אכיפה the company would probably have an incentive to build the complex because they would get a good name and money. If she sued also for פיצויים they might disappear or the company might disband, etc. and she’d get NOTHING! 
7. Truth and Corrections: If you send finalized פס"ד for analysis there is good chance of getting to truth!
a. There are options for fixing things in פס"ד but they are very limited. Why not expand it!
i. תק' 81 "תיקון טעות": this allows a Judge to correct, within 21 days, if there is a technical error. Why not for fundemntal errors?
ii. עיון מחדש בעניין סעד זמנין: תק' 368 allows a Judge to change a פס"ד regarding a סעד זמני! This should be extended to normal cases as well!
פיצול סעדים
· תק' 45: Exception to השקת עילה where you can decide not to sue w/a certain סעד but reserve the right to sue later.

1. 45: Only when there are MANY סעדים
2. 44: If it’s one סעד you CANNOT

· In practice the judge often allows even this
·  פס"ד המועצה לשיווק פרחי נוי: Part of the חוב there was NO argument from the חקלאי but the other part was disagreed. Can there be two separate cases?

· שמגר: was a Formalist and decided that 44 rules!
· פס"ד של בן פורת: She allows one סעד to be split but is the exception.
Justification for פיצול סעדים
ש' שמגר חברת חשמל נ' דווידויץ: SHAMGAR says: השקת עילה = good for defendant. So for פיצול סעדים the plaintiff needs to show אינטרס לגיטימי
אינטרס לגיטימי
1. מגבלות מכוח דין: 

a. סדר דין מקוצר
i. Only for פיצויים קצובים. If it there is a תביעה נזיקית פיצויים מכוח חוזה + the court will allow separating the תביעות so as to allow it to at least partially ift into סד"ם
b. המצרת פתיחה – a quick procedure when no argument over Facts
i. פס"ד איפל: Court will allow פיצול סעדים if one of the סעדים fit into a specific הליך דיוני and the other סעד doesn’t.

2. מגבלת מכוח הסכם  - if a contract requires part of the סעד to be dealt with in a certain way at a certain time then the other parts may be there own הליך.
a. חוזים דיוניים: unclear what the status is? מצד אחד חופש החוזים מצד שני סדרי דין
3. מגבלות של עובדות: If after a long time new facts are found or during the case there is a fact missing the court will allow one to save his right to sue after the fact is found
a. Important: You have to as for פיצול in the beginning before the case is finished.
4. שיקולים אסטרטגים של התובע: 

a. פס"ד מלון סטפניה: Contracter didn’t build what he was obligated to. She wanted אכיפה first and only after to decide if she would want פיצויים. If she sued all upfront the company would collapse or disappear. 
b. פס"ד הצהרתי: You can get a declaration of rights and only after sue for them.
c. קשרי ארוכי טווח
When do you ask for פיצול סעד and Who?
1. Earlier the Better but NO requirement for “earliest opportunity”
a. פס"ד בצרי: reason is that need for בקשת פיצול סעדים comes up amidst דיון

2. Plaintiff – must proactively convince the court. 
a. Exceptions (פס"ד אביזאדה)
i. סמכות עניינית: if there are two courts that should deal with different aspects then the court will initiate פיצול סדעדים.
ii. סעד הצהרתי – The rule : Court will consider the possibility of פיצול סעדים when considering סעד הצהרתי and no need to ask
1. (מיעוט ולא להלכה) שמגר : it should be raised by plaintiff separately. 
פס"ד אביזאדה סעד הצהצרתי – if you loose then the entire law suit falls. Therefore, when asking for סעד הצהרתי  always say, לחילופין if the decleration is not made then I sue wit סעדים X, Y, Z.
Siccum: פ.ח.א.מ.ב.א.

פ(פרחי נוי שמגר. לעומת בן פורת) ח(חברת חשמל נ' דויוויץ – אינטרס לגיטימי) א(אפל-הגבלה מכוח דין) מ(מלון סטפניה – אסטרטגיות הצדדים) ב(בצרי – תוכ"ד) א(אביזאדה – הצהרתי ביהמ"ש יעלה (לעומת שמגר) + יפיל תביעה)

F – Class Action Suits
Sources in Israel

1. תק' 29 סד"א
Justifications

1. Protecting the Individual – each person generally has little damage and its not worth it for him to sue alone

a. San Francisco Dar v. Yellow Cabs: the Cab company rounded up and never gave back change when it was less than 25 cents.

b. פס"ד ברזני נ' בזק: claim was that for intl. calls they rounded up the minutes.
2. Equality of מתדיינים: : Usually it’s a Huge Company v. small individual. This combines individuals and creates an equal adversarial approach

3. יעילות וחיסכון
4. אינטרס ציבורי
Stat. 1 of the חוק תובענות ייצוגיות = “Goal of Law”
1. מימוש זכות הגישה לבית משפט
2. אכיפה והרתעה 
3. מתן סעד הולם לנפגעים
4. ניהול יעיל והוגן של תביעות
Dangers of תובענה ייצוגית
1. מעשה בית דין – ppl who didn’t know about the suit can’t sue and get no compensation.
a. Stat. 25 of חוק תובענות ייצוגיות: relevant parties must be made aware through פרסום
i. פרסום is very vague – how  intense, how expenxive, etc.? ס"ק ה gives some tests to determine how much פרסום is needed.
People can take themselves out of the collective group through notifying the court (תק 11). 

Peopl can get a sub-category within the collective. In רמדיה babies who were severely effected were given a different category than those hundreds who had merely been exposed. 

· תיקון בעקבות ביקורת של פרופ' סטיבן גולדשטיין ואלון קלמנט: The court may decide to include people who actively got in touch with the court as opposed to people who didn’t know.
1. People who didn’t know can still sue after under special circumctances. 
2. בעיית הנציג: The lawyer may have interests to settle and may take bribes.
a. פשרה needs Court Permission (תק 19-18) 
i. Normal הסכם פשרה  - court has limited ש"ד and will do what the sides want
ii. הסכם פשרה בתובענה ייצוגית – court must delve into it and write a מנומק reason why.
b. The court gives Money to the lawyer 
3. Illegitimate תובענות ייצוגיות 
a. הליך מקדמי בעניין הגדרת ההליך ס' 8: Uniqe to this type where there is always an independent session to determine what type of הליך it is.
b. מי נכלל ס' 10: Court intervenes and defines boundaries of case

i. Atypical of the adversarial system

c. חובת אימון מוגברת ס' 17
i. Why Extra Hard on the תובע ייצוגי
1. פס"ד מגן קשת בע"ם נ' טמפו תעשיות: Judge שטראוסברג כהן explains that the court will require the עו"ד to do his very best to give fair ייצוג for the sides – even this is not typical of the adversarial system.

4. Destroy big companies 
5. Requrie נתבעים to settle even if the yare innocent – bad name, etc. 
6. Destroys Economies
Class Action סעדים
1. Money – if its enough to try to give each person

2. סעד עשה – in Yellow Cabs the court required them to lower fairs for a certain time. In תנובה ופרשת הסיליקון Judge אור required them to lower prices for a time.

תקנה 29
פס"ד פרנקשיה: Narrow definition! 

פס"ד מד"י נ' א.ש.ת.: Sued the government for requiring ערובות to allow foreign workers Work Visas. The state claimed = סע' 29 לא מאפשר תובענות ייצוגיות
שטראוסברג-כהן (מיעוט): supported by Activistis (ברק) – Expanded view of 29 –  it serves as a general guide line and the COURT has WIDE שיקול דעת to make its own rules for תובענה ייצוגית.

בינייש (וגם לוין): תק 29 cannot be a justification for תביעות ייצוגיות so until the Govt. passes the Laws the sides will have to bring normal suits! "עדיף שהמוסד יבוא בדרך המלך (דרך חקיקה) ולא דרך אחורית"
· בעקבות פס"ד: New law, חוק תובענות ייצוגיות 2006
New Additions:

1. הרחבת עילות התביעה: No need for a particular law that mentions תובענה ייצוגית but the concept may now be applied to all.

2. חיזוק מעמד ארגונים ציבוריים: In Israel almost all public orgs. can bring. Ex. פס"ד עיריית רמלה נ' בנק: the local municipality sued a bank for all of its local citizens. 
· US: Capitalistic Ideology and Govt. cannot influence economy and can’t intervene and initiate class actions suits
· Europe: More Socialist and may intervene = Israeli approach
3. Suing the State
· The Court will consider the ability of the state to pay the debts in light of the needs of the citizenry.
· It is Rare to get השבה from state. Usually = injuctive relief (צו עשה)

· You can only get money back from ממשלה two years back

4. The יועץ המשפט לממשלה can initiate

5. Active consent – you need to actively agree to be included in a תביעה המונית. Tikkun 12

6. גמול לתובע: The lawyer gets paid even if he doesn’t win anything!

7. קרן למימון תובענות ייצוגיות
Court Cases

The Lawyer: פס"ד טצת נ' זילברשץ  - the Takanot require special תו"ל of the תובע ייצוגי but in this case he is a professional תובע ייצוגי lawyer and therefore Not תו"ל.
· US: you may not be a professional Class Action Lawyer.

· Israel: As long as there is no שוחד it is OK. 

The Damage: פס"ד תנובה בעניי הסיליקון: There was NO actual damage! Adding silicon is benign. ש' אור: Even if the damage is פגיעה באוטונומיה של הפרט it is a problem

סעדים זמנים
· Comes to fill gap of beginning of trial to פס"ד
Allowing it is פגיעה חוקתית so there is a balance of interests between the chances of the success and the right of the plaintiff:

1. זכות לכאורה – likelihood of winning the case: difficult to get!
2. שלאה "רצינית" – is there a substantial point of debate: easy to get!
In the past it was easy to get a סעד זמני and the test was, שאלה רצינית, but with שיח חוקתי = harder!

תקנה 362 – Nowadays = מהימנות לכאורה (like זכות לכארוה but even a bit higher) 

Sliding Scale: The more פגיעה חוקתית then the harder it is to get permission for סעד זמני
Two Tests to apply 362 and to decide on סעד זמני in ס"ק 1+2

1. סיכויי הצלחה – aforementioned!

2. מאזן הנוחות: the damage to both sides

3. שיקולי יושר: issues of תו"ל, transparency, etc.

1. מאזן הנוחות
a. פגעיה בזכות קניין = Reason not to allow סעד זמני because of אי נוחות.  פס"ד טריגוב נ' בנק טפחות: they wanted to לעקל his appt. based upon a mortgage contract but he wanted סעד זמני to prevent them from doing so
i. סיכויי התובענה: they dealt with this minimally
ii. מאזן נוחות: 
1. מחזוי: weren’t living in appt. = no אי נוחות
2. עליון: a פגיעה בזכות קניין = אי נוחות
iii. שיקולי יושר: A שיקול זניח
מאזן נוחות הכי חשוב – (in a case of mortgage vs. request סעד זמני שלא יעקלו where they were living in the appt) ש' פוקצה: מאזן נוחות is most important even though they have weak case
סופיות – if curcumctances change then עיון מחדש is allowed תק' 368

When
Past – No problem to ask for one before a court case began. (in general it is more difficult now to get them bec. of the שיח החוקתי.

Present – must be asked for at the start of a court case except; (חריג – תק' 363)
1. צורך בנסיבות העניין
2. מגבלה לפי זמן 7 ימם – the צו will evaporate within 7 days if NO תביעה is sent! 

Who – סעד במעמד צד אחד
It is allowed despite פגיעה בצד השני. [unlike פס"ד בהיעדר הגנה where the other side chooses not to be present here the other side doesn’t eve know!]

· Distinction between סעדים
1. סעדים פוגענים: the תובע must convince the court of a need for a פס"ד מעמד צד אחד – (דוג' לסעד פגוע = צו מניעת יציאה מן הארץ, in this case the תובע needs to prove that that inviting the side to court will stall and have him disappear)
· Nevertheless, for the סעד to be good there has to be a דיון with both sides withing 14 days!

2. עיקול: the court assumes the need for פס"ד במעמד צד אחד
עיקול זמני = בן חורג שקל להשיגו על אף הזכויות החוקתיות
1. Past: עיקול was NO PROBLEM to get before sending the תביעה whereas others were more difficult. (nowadays all have the same test however)
2. מעמד צד אחד: No Problem to get a one-sided פסק. No need to convince the court.
3. מגבלת 14 יום: no need for the other side to ever come to a דיון במעמד שני צדדים whereas others require a two sided דיון  within 14 days.

סעד זמני שניתן בחוסר סמכות עניינית

No Problem – the whole case, including סעדים, move on to the proper court and no need to re-ask!

· The later court, even if they disagree, is obligated by the 1st court

ערבות ועירבון
סעד is given w/o deep concern for proof so the מבקש must give ערבון to cover damages. 

· היום: The עירבון can לרכך תנאי הסף. The more money the less we are concerned that the person won’t pay!

· טענה כלכלית: Accoridng to prof. דוד שוורץ the ONLY condition for a סעד should be עירבון and the content should not be looked into. This will leave it up to the מבקש to do חישוב עלות תועלת. 
1. ביקורת: sometimes it is worth while for someone to sacrifice money to get something else. In חוזים its called; הפרה יעילה – which is totally rejected as חוסר תו"ל and bad!
Types of עירבון
1. התחייבות עצמית – contractual obligation to pay if there are damages.

a. ALWAYS required.

b. NO שיקול דעת – the court MUST get a signature

2. ערבות – a צד ג' or third party covers for the א' המבקש
a. An estimated amount to cover monetary damages.

b. נתון לשיקול דעת בית המשפט – if the asker convinces the court then they MAY exept
3. עירבון – the מבקש gives something of value (usually money) to the court and he sacrificed בעלות קניינית על תנאי
a. Optional Addition for the court

b. Certain cases they must give unless the give a special reason: דוג' צו סעד זמני במעמד צד אחד
Getting the ערבות תק 371
1. אם פגע הסעד – the court can give the נתבע all the ערבות if the נתבע proves SOME damage
a. נתבע doesn’t need to prove amount of damage just that there was minimal damage and will automatically get ALL the ערבות and may end up earning money!

2. Can use both ערבון + ערבות + תביעה to get compensated for damages bec. of עיקול.
3. 6 Months to prove damages.
4. If the ערבון isn’t used it goes back to מבקש within 60 days – even if the סעד מטבלטל
5. ערבות: If the תבעיה falls the ערבות automatically goes to the other side
עיקול זמני
Past = early הוצל"פ. Based on עות'מנית law the עיקול would take away objects.
Presetent = Only preventative and NOT קניינית
What suit allows ?עיקול זמני
1. תביעה כספית
2. תובענה בעין של נכס
עיקול זכויות
תק' 1 – defines as "נכסם" כולל חוב או זכות לרבות בעתיד: even if it’s the future.
· 
No Minus from Bank

· Future – must be definite future income that already exists

1. NO עיקול on future salary because that דבר שלא בא לעולם
· פס"ד אלתית: regarding a חשבון בנק what can get עיקול:
1. Not Minus (מסגרת אשראי)
מועד הבקשה
· Past: always could be asked for even before the start of the court case
· Present: only for a big חריג that the side convinces the court will it be allowed to be done before a תביעה  is given to the court
תנאים
1. ראיות מהימנות לכאורה – in the past it was enough to just show שאלה מהותית (consierble legal question) but שיח חקותי changed this!
· סיכויי הצלחה
· מאזן הנוחות
· שיקולי יושר
2. ראיות מהימנות לכאורה לחשש סביר שאי מתן עיקול יכביד על מימוש פסק הדין
· Not only that the נתבע will launder and hide money but that the court case won’t be able to be carried out.

Compared w/other סעדים זמנים the חשש סביר in עיקול זמני isn’t very harsh:

i. עיקוב יציאה מן הארץ – needs a חשש סביר להכדה ממשית  -same level of suspicion (חשש סביר) but worse effect on אכיפה.
ii. צו תפיסת נכסים – neeגs a חשש ממשי להכבדה ממשית
iii. כונס נכסים זמי – high requirements חשש ממשי + הכבדה ממשית
3. יכולת הכלכלתי של הנתבע – the more money (banks, governments, etc.) the LESS likely for עיקול. 
· Past: when עיקול was given easily they didn’t consider this and allowed עיקול even on huge banks that obviously wouldn’t try to run away! 
· Present: Much more יעיל because it doesn’t waist time with random עיקולים
Carrying it Out: The חוק הוצאה לפועל applies to עיקול + it depends on the type of חזקה
1. מחזיק שלא הבעל: 

a. Gets a letter.

b. Needs to respond within certain time

i. If the object is with him

ii. Does he plan to להגיש בקשת ביטול הצו
המרת העיקול הזמני – not in law but from cases.

1) פס"ד היוגב: A סעד במעמעד צד אחד was given and at the דיון במעמד שני הצדדים he argued. He wanted Sheep for Cow צאן לבקר.

A: Court said that the משיב explains and the court will accept.

2) פס"ד בן דוד = only fundamentally similar objects can be transferred. Not a House in Place of a Bank Account because its hard to sell a house but easy to take money from a bank account.

a. ביקורת;

i. The תובע is USUALLY(in פס"ד בן דוד at least)  in the situation because he didn’t organize proper בטחוה in the beginning. Why should this give him a 2nd chace?

ii. There is no זכות קניינית so anything worth money is OK
ביטול העיקול
· Can be uprooted by the משיב within 30 days of the צו if he convinces the court

קדם משפט
פס"ד מרגליות – Judge לוין, because of שיח חוקתי, shifts נטל השכנוע אל התובע. 
Mareva Injuction – Freezing Order – הגבלת שימוש
He may not dissipate assests outside his jurisdiction. Requires him to list to the court all of his assets.
It is in between a צו מניעה  and צו עיקול על נכס ספציפי. Bas

England: a freeze on ALL assets even those outside the home country.
Israel: פס"ד אוקון נ' זקס – only limits his assets in Israel.
· מעמד צד אחד: Is one of the exceptions to מעמד שני צדדים. In general the court needs to be convinced that there is a reason for מעמד צד אחד except in;

1. צו הגבלת שימוש
2. עיקול
3. צו תפיסת נכסים
צו מניעה יציאה מהארץ
Powerful Affront to חוקתי right of חופש תנועה 
Higher דרישת סף:

1. Above 50,000 ש"ח
2. הכבדה ממשי (as opposed to a הכבדה למימוש פס"ד which the law requires for עיקול)

3. Dies after 1 year! 

4. ONLY AFTER/DURING a הגשת תביעה
Conditions
1. חשש סביר שהנתבע עומד לצאת מן הארץ לצמיתות או תקופה ארוכה
a. פס"ד אילין נ' רוטנברג – Enough to have CIRCUMCANTIAL evidene!

i. In the case they gave a צו מניעת ירידה based upon;

1. Expense of Case – was fro 300,000 USD

2. Very Good case of the Plaintiff
3. Respondent had bad economic situation

4. Respondent was in trouble with tax evasion

2. "...אם משוכנע על בסיס ראיות מהימנות לכאורה..." – there has to be a good case against the נתבע
3. סיכול או הכשלת ההליך השיפוטי
a. The akder needs to show a casual effect קש"ס between leaving and a bad דיון
שיקול דעת במתן צו
פס"ד לב נגד ביד"ר – the Jewish court ביד"ר gave a צו מניעה מן הארץ to create שלום בית so that the person wouldn’t continue romantic relationship with a love overseas.

1. זחות יציאה מן הארץ = זכות חוקתית
2. חשש כן + חשש רציני – that it will ruin the 1) הליך המשפטי OR 2) אכיפת פסה"ד
3. חומרת הפגיעה שבגינה הצו מתבקש – the asker must show that his leaving can lead to a SERIOUS prlbem and not just a more difficult, lengthier case.

4. מידתיות – are there better ways to ensure a הליך תקין  like ערובה etc.
5. The Type of Legal Question – returening a loan doesn’t’ nec. Warrant a מניעת ירידה but a גט probably does

6. זהירות רבה
Foreigner – if he lives in חו"ל then only the most rare cases will a צו מניעה will be given.

ערבות
For בקשת צו עיכוב יציאה מן הארץ there are 2 types;

1. ערבון של המבקש – to cover all damages, even those to other people as a result of his not leaving the country

2. ערבון של המשיב – he can give money and then leave

כונס נכסים
Worst פגיע! 
When

פס"ד פורטו + פס"ד רותם נ' נשר
1. Chance of רכוש being irreversibly damaged.

2. Many plaintiffs 

3. הוצאה לפועל מן היושר – when despite a פס"ד the הוצל"פ is incapable of dealing with it – when the סעד is אכיפה but the company can’t do it.
Examples:

· אכיפת חוזי בנייה
· סכסוכים בין בעלי מניות לבין מנהלי החברה
· הוצל"פ מן היושר – when the הוצל"פ cant deal with it. Like in פס"ד רוט the court didn’t know how much נכסים the company had and therefore couln’t rule.
· פירוק שיתוף כשאין אימון אחד בשני
· ניהול יעיל של נכסים משותפים – when there is a סכסוך with the partners.
חוקתיות
פס"ד טלפז – one side wanted a כונס נכסים
דורנר (דעת רוב יחד עם לוין) – they LOVE the חוקה. NO מינוי כונס unless totally necessary. Tendency = עיקול
טירקל: (Sinai agrees) sometimes its OK.

When NO כונס נכסים will be ordered:
· When the Co. is efficient

· When the לשכת הוצל"פ can fulfil the סעד
· When there are better סעדים זמניים פס"ד רוט
· When the תובע has no זכות on the נכסים נושא הכונס
Obligations of כונס תק' 391 – there are many obligations for him!
Consequneces: The court can fine his butt off!
· פס"ד אדלסון נ' ריף: The Court will stay on top of the כונס in a מהותי way and not a פרורמאלי way.
צו תפיסת נכסים (Anton Piller – name of 1st case)
· Saves things that will be needed for court if;

1) חשש סביר that they’ll be destroyed
2) Destruction will ישפיע על הדיון בצורה ממשית
Highes Level Because it actually takes things away from people!

צו מניעה זמנית
Is unique because they deal with the heart of the matter and usually = פסק דין סופי
No specific laws for צו זמני so it is unclear what the standard is?
דוד שוורץ – the standard should be = Mareva Injuction/צו הגבלת שימוש בנכסים מחו"ל. Not letting someone sell something is a type of צו מניעה and so – חשש סביר + הכבדה באופן ממשי (highest standard)
ד"ר סיני – Not = Mareva Injuction becaue; 1) each case should be checked. 2) Mareva Injuction is very harsh because its for חו"ל so here it shouldn’t be as harsh!
1. ראיות מהימנות לכאורה בקיומה עילת התובענה
2. מאזן נוחות – question as to the importance:
· פס"ד טירת צבי: Store made contract to run a טירת צבי restaurant and get meat from them. טרית צבי said they weren’t doing what they were meant to and stop supplying them! Store asked for צו מניעה זמני to forbid טירת צבי from selling to anyone else who would run the store.

· מחוזי: It would hurt the store if a different store opened. It would really hurt טירת צבי
· מאזן נוחות is NOT the MOST important שיקול! If there is ever the possibility of using another סעד then that is needed. In this case a סעד כספי
· ביקורת: דוד שוורץ נ' ד"ר סיני
· דוד שוורץ: The emphasis on monetary compensation is NOT appropriate for the Israeli system where there is emphasis on morals and not just money, for example no הפרה יעילה. In Anglo-American States there IS emphasis on Money and its OK but NOT Israel!
· ד"ר סיני: It IS ok. Because this is סד"א and whats good for one is bad for the other and סעד זמני isn’t definite and therefore better to give money which can be returned.
Cases DIfficutl to test מאזן נוחות
1. Subjective Standardsפס"ד נ' גלובוס regarding Practically Nude Model wanted צו זמני not to show her pictures due to ideology
a. מחוזי – No צו but MONEY instead!

b. עליון – Judge איילון said = Boshet and שם הטוב and no possible way of giving money. RULE: The more subjective the אי נוחות the more likely the court not to accept money instead of צו מניעה
2. Exception to Subjective Rule: פס"ד אבנרי נ' שפיא A book about HOW CORRUPT a public figure was. The figure asked for a צו מניעה because it פוגע בשמו הטוב. The court didn’t give it because of the זכות הציבור לדעת.
Reasons to affecting courts decisions:
1. Subjective reasons – as seen above

2. Right of Public – as seen above

3. סיבות קנייניות – court will quickly give a צו מניעה against a bank that wants to ממש משכנתא because its his house.
4. קניין רוחני – often the factor of מאזן נוחות is irrelevant because there is damage to both sides! Here the relevant thing is סיכויי התובענה .
Summary – how does מאזן נוחות work?
1. Objective = No. When damage is quantifiable the court will NOT give צו מניעה  easly but require money

2. Subjective = Yes. 

3. Dual Damage = the question of מאזן נוחות is less important and סיכויי התובענה
צוו חוסם תביעה: 

A prohibition from suing anywhere else in the world other than Israel  once a simiar court case is finished or almost finished in Israel:
· תוצר פסיקה
· נפעיל רק ביתר חומרה בגלל פגיעה בזגות להגיעה לערכאות
· No enforcement outside Israel so they use קנסים וסנקציות כספיות
שיקולים במתן הצו ע"פ פס"ד בריסקל|
· מאזן הנוחות
· האם פתיחת התיק בפרום הזר = כוונה לפגוגע בצד המבקש
· השלכות של הצו
· הנטל לשכנע שקיים זכות מוטל על המבקש
פס"ד אינטרלאב: should be used carefully. Its dangerous because

1. פוגע בזכות יסוד של הגעה לערכאות
2. פגוע גם במערכת משפט זרה
קדם משפט
תק' 140 – to quicken the process and check if there is room for פשרה
ש' פרוקצ'ה – Applying pressure for the sides to settle is NOT OK!

Role of Judge – totally inquisitorial! 

1. Check if the כתבי טענות are properly written
2. צירוף בעלי דין – based on שיקולי יעילות
3. החלטה במתן פרטים נוספים – an attempt for גילוי מוקדם
a. According to פרופ' מיכאל קריאני there was a development
i. Past to לגלות את השאלה המשפטית
ii. Present to לגלות את האמת
4. ליתן סעד זמני
5. לחייב בעל דין בתצהיר עדות ראשית
6. לקבוע דרכי הבאת ראיות – the group will come to arrangements regarding what testimony is ok ie when there is עדות חסוי etc. 
7. לקבוע את שלב הדיון – which question to begin with. A good judge will determine based on which subjects are more full of tension and thereby may allow them to settle before the big and bitter subjects arise…
8. לסלק תביעה על הסף
9. ליתן פסק דין – (sts. 9) – if things are absoloutely clear!
10. סעיף סל: to establish certain סדרי דין that can help the process – a סע' סל that allows the judge to be super creative.
· קדם משפט = FINAL פסק unless (תק' 149) the Court later finds a reason to go against them based uponטעמים מיוחדים שיירשמו .
1. טעמים מיוחדים שיירשמו
2. כדי למנוע עיוות דין
· נשכח בקדם משפט 149ב = if a side forgot something meant for the קדם משפט they can bring it later if:
1. טעמים מיוחדים שיירשמו
2. כדי למנוע עיוות דין
· תיקון טעות בכתבי טענות (סע' 92) מול סע' 149(ב) בעניין דבר שהיה צריך להעלות בדקם משפט
סע' 92 allows the court to allow a correction of תיקון טעות. But that’s the job of קדם משפט.
A1: Law – 92 should be interpreted according to 140ב – the court will allow a later change if 1)good reasons 2)עיוות דין
A2: Case Law – in reality the cases focus on עיוות דין primarily and don’t care about other things, whether it was forgotten at קדם משפט 
Summary: The law tried to give “TEETH” to קדם משפט but the Courts took it away.

מיקום הקדם משפט בהליך
פס"ד אושיות נ' כהן – Q: There are special rules about a Judge who quits/dies mid-case. Here the judge left after the קדם משפט. Is קדם משפט = part of the הליך משפטי
דעת רובה = Not part of the משפט but part of the שלב המקדמי
דעת מיעט ע"י שמגר = part of the דיון at times should be viewed as the Start of the הליך
ד"ר סיני = Agrees with שמגר based on משפט משווה – the קדם משפט  is VERY important and all over the world is considered part of the process.
בוררות
· The sides may ask him to be an Arbitrator
1. In תביעות קטנות the Judge can offer himself to the sides
ADR and Civil Procedure – how to allow it but to לפקח?

המגמה: To be minimally involved but to allow ערער if there was a problem!
פופ' סמדר אוטולנגי – explains that the more the court is involved the less succecfull it will be but that they nevertheless have to be somewhat involved.
Reasons to Allow
1. חוק הבוררות: To be fast effective – יעילות
2. פס"ד שחב נ' שחב
a. People Choose the Person to Decide

b. People can make their own rules and don’t need to be tied to civil procedure

c. Private

d. Cheap quick and easey

e. Great for Family matters, and all other matters where the is a desired המשך קשר
f. There is still some פיקוח בית משפט if the borer does an awful job

ערער על פסק בורר
1. פס"ד אפרים שועלי בניין והשקעות בע"ם נ' המועצה המקומית תל מונד – Judge רובנשטיין said that he would want to re-analyze the law and allow ערערו but at that time it wasn’t allowed.
2. In 2009 יוזמה של גדון סער – there are two ways now to change 21 א לחוק הבוררות + 29ב
a. ערעור בפני בורר:

i. The sides can agree to allow it before the arbitration.

ii. Cancellation of the בוררות according to a flaw (still NO ערערס just request for cancellation.
b. ערעור בפני בית משפט
i. ע"פ הסכמה מראש – they need to agree that if there is a טעות יסודית they can bring it to a court and it will be considered an ערער
פשרה
Inס' 79א לחוק בתי משפט 
3 ways:

1. בהסכמות בעלי הדין
2. להציע לבעלי דין
3. לתת תוקף של פס"ד להסדר פשרה שעשו ביניהם (כדי שיאכפו בהוצאה לפועל)
אנשי משפט וכלכלה: The developed criteria for when a פשרה will happen.

Ie. the amount of knowaldge the sides have.

The costs of trial.

The sides. 
ETC. 

· No Pressure: the sides don’t have lawyers present and the Judge MAY NOT pressure them to settle הש' פורקצ'ה
· סמכות השופט: when the sides allow a judge to assist the פשרה the  judge can decide other things as well!
· פסיקה על דרך הפשרה – doesn eliminate their ability for ערעור – but only if there was a פגם בהליך.
· רמת פיקוח: there are types of הסכמי פשרה that the court is obligated to pay special attention to – like פשרה בתובענה ייצוגית.
· ניתן לאכיפה בהוצאה לפועל אם אושר ע"י ביהמ"ש
יחס בין פשרה למשפט מהוי – Q: When sides allow a judge to לפסוק בדרך הפשרה may he decide based on הדין המהותי? פס"ד אגיאפוליס בע"ם נ' הקסטודיה אינטרנציונולה דה טרה סנטה: in this case they agreed to allow the judge לפסוק על דרך הפשרה and he made a binary decision and one side got 100 percent and the other side got 0!

A: It IS allowed because of two reasons;
1. פשרה מכאנית – where the argues sum is split 50/50 down the middle = NOT JUST

2. לא רק ע"ב דין מהותי – they have to consider all of the שיקולים  like, quickness, privacy, etc.
The הנמקה in the פס"ד: 

1) ש' אילון: Brings support from משפט עברי
משפט עברי ע"י הראי"הקוק: Rav Kook translates the rule that requires the דיין לפסוק ע"פ דין and not ע"פ פשרה that:
· 1st find what the דין says and then got to option פשרה 
Siccum of ש' אילון: Only when there is 100 % overlap is the Judge required to deal based upon דין. Otherwise he can deal based upon פשרה

ש' טירקל: in פס"ד אגיאפוליס CouHe rt will do as it sees fit! May do 100 % based upon דין or 100 % based upon פשרה 
CRITICISM:  ד"ר סיני this is bad! Going to פשרה you know that you may not get what you could have gotten at court but here they got ZILCHO! 
BAD UNDERSTANDING OF רב קוק: 

1. Different תכליות: Compromise in משפט עברי is to promote שלום וצדקה and in Israel law =יעילות ועומס על המערכת 
2. Bad Application: In משפט עברי and Rav Kook’s shu”t the law is that when the sides ask for a judge to decide based בין על דין ובין על פשרה the דיין needs to first check דין מהותי! IN ISRAELI LAW the law says, "על דרך הפשרה" and there is never a מפורש expression of דין! 
BAD PSAK!!!! BUT IN Practice: When agreeing to allow the שופט to give a פסק על דרך הפשרה you should set up a bottom line for each side!

גישור
· The sides chose and no 3rd party can decide for them!

· ANY court can offer it!

· The Court MUST explain two things

1. סודיות – nothing said at the גישור can be used later in court

2. אי הסכמה ליישב בגישור – doesn’t effect the later court session!
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