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Private International Law 

ד"ר רונה שוז

Intl. Private Law deals with conflicts or events that have foreign implications.

Three Areas of Intl. Private Law

1. סמכות שיפוט or Juristictional Authority – the place that the proceeding will be carried out.
2. ברירת הדין - which law will be applied
3. אכיפה והכרה של פסקי דין זרים – will a local jurisdiction honor the decision from a court outside the country. 
Differences Between בינ"ל פרטי and בינ"ל פומבי
1. אופי הסכסוך: Private deals with private conflicts and Public law with public intergovernmental conflicts

2. אופי המשפט: Private International law is an area of domestic internal Israeli law and it may be different in each country. Public intl. law is common to many countries

a. פס"ד ינון: A car accident that happened over the green line. First they explained that according to international public law, the Hague Treaty, the local law is of the state that was there before being occupied by Israel army. Settlements = Jordan. Sinai and Azza = Egypt. But then they decided that based on International Private law that the proper laws to be applied were the Israeli law (this is because it helped the person who was hit by the car)
סמכות שיפוט
1. עניינית
2. מקומית
3. בינלאומית – does an Israeli court have authority to hear a case? There are 2 steps:
a. The Court must explainהנמקה -  - why it has authority.

b. The Respondent may ask the court to decide NOT to here the case.

ברירת הדין
· This is a general concept found in many areas of law. Example:
1. דיני ירושה: The law, ס' 137 לחוק הירושה, says that the inheritance law to be applied is the law of the place that the person died on the day he died.
חוליית קישור  - the way to decide which law to be applied:
Past:
1. אישית: finds connections between the person and a specific law system, his home address, his residence, family, etc.

2. עובדתית: finds connections between the facts of the event in question and a law system. 

Courts were obligated to apply either חוליית קישור אישית or עובדתית based on the disputed area of law. For example, דיני יורשה + מעמד אישי = Personal Connections. נזיקין + חוזים = Factual Connections.

Present: Nowadays there is a new system of – מירב הזיקות – or Proper Law.

פס"ד  Babock: Two friends from NY traveling in Canada got into car accident and back in NY the hurt passenger friend who wasn’t driving sued the driver. The court ruled:

1. בחינת מתקל בין דינים: first is there a difference between the laws?

a. Yes: In Canada a friend who is not paying is not entitled to damages but in NY he is. 

i. *Old Approach: According to the old approach: Tort = זיקה עובדתית and he would have got nothing because it happened in Canada.

ii. New Approach: Proper Law – Court considered the מירב הזיקות. Place of residence, place of insurance coverage, place of accident, etc. 
1. Court Ruled: מירב הזיקות  = NY and so the friend got damages which the insurance company paid for.

NEW APPROACH: The court will consider all things as well as their respective weight in determining which law to apply (it is not a quantities test but a qualitative – even if all the connections point to one area but his home is somewhere else the court may rule that the law applied is where his home is)

· מירב הזיקות = Huge Court Discretion – שיקול דעת
הבחנה בין סמכות לברירת דין - פס"ד מסיקה : World famous brain surgeon operated on Israeli in Slovenia and the operation failed causing paralysis and the vegetable sued!

1. סמכות בינ"ל: Does the Israel Court have Jurisdictional Authority?

a. כלל התפיסה : If a respondent is given the הזמנה לדין while in Israel then the court has סמכות. In this case the famous Dr. came to Israel for a conference and was served the court notice. 

b. שיקול דעת בית משפט: Even if the court legally has the right to try the case the respondent can argue that it is not right for them to and then the court must decide. (Here the Dr. said it’s a פורום לא נאות but the Supreme Court ruled that he didn’t convince the court that it was a פרום לא נאות!)
2. ברירת הדין:
a. האם יש מתקל בדינים? In this case there was!

b. ברירת הדין: The Dr. didn’t have anyone plead his case so they applied, חזקת שוויון הדינים, and the Israeli law applied.

Topic II - כללי סמכות בינ"ל
Two reasons for a need for כללי סמכות בינ"ל
1. הגנת הנתבע: To limit “forum shopping” where the plaintiff finds any random legal system with which to sue even if has no connection whatsoever,

2. אינטרס ציבורי: To limit עומס בבתי המשפט
יתרונות כלל התפיסה

1. Easy to Apply
2. Adds to the idea of Sovereignty – the sovereign power has full authority over whomever within its jurisdiction.
חסרונות כלל התפיסה
1. No logical connection –the defendant’s presence doesn’t mean that the issue has anything to do with the place.
2. Adds to Forum Shopping – people wait till someone gets somewhere… 

כלל התפיסה
פס"ד אברומסקי 1963 – Israel adopted כלל התפיסה: If someone gets an invitation to court in the court’s country then the court has authority. 

פס"ד Mahanee of Baroda – England Adopted כלל התפיסה: a man passing through England get served and the court created כלל התפיסה.


Exceptions to כלל התפיסה

שימוש לרעה בכלל התפיסה לא תתקבל

פס"ד Uniroyal – waiting in an airport to serve someone while they are only stopping for a connecting flight will not initiate כלל התפיסה
פס"ד Hecke – Q: A man came to give testimony in a פלילי  case in Israel and in court was given the הזמנה לדין. A: It is acceptable (it is not a שימוש לרעה בהליך משפטי) but the court will consider it if and when the defendant claims, פורום בלתי נאות.

כלל התפיסה בעלום
USA: in פס"ד Burham the court ruled that it is constitutional.

England: פס"ד  Mahanee of Boroda – valid legal rule.

EU: Treaty of Brussels – REJECTED כלל התפיסה for any citizen of an EU state. In the EU if the sides are both EU members then the סמכות is מקום משובו של  הנתבע
Israel: פס"ד אברומסקי – adopted the rule and then in: 

1. תקנה 482 לתקנות סדרי דין אזרחי
1. "מורשה מטעם הנתבע": According to the תקנה: Even if the defendant is not in the county a הזמנה לדין can be sent to a “מורשה”
מורשה (תקסד"א 482): 

1. פס"ד General Electric: מבחן אינטנסיביות הקשר – A מורשה is a ידו הארוכה של הנתבע. This will be determined based on the test of:  “how intensive the connection is”
2. פס"ד פיליף מוריס – Lobby - A foreign company had an Israeli lobby that worked in the כנסת. Court ruled that that fits the test of “intensive connection”.
3. פס"ד מייטג – Mandatory Test by Court! Even if an Israeli branch of an intl. co. declares that it is a מורשה the Court will run the “intensive connection test” and the court doesn’t care what the branch says!
4. פס"ד רפפורט – Internet mention of branch: The company based in the US advertised about a branch of its that sits in Israel and the court ruled that that was enough to consider it as connected with מבחן אינטנסיביות הקשר.
5. פס"ד ספרא: Information Exchange! It must be sure that the information of the הזמנה לדין will be transferred to the נתבע from the מורשה
6. פס"ד רייזל נ' הג'יהאד האסלאמי – terrorist agents - Islamic fundamentalist terrorists in Israel jails are מורשים for terrorists abroad.
7. פס"ד ארבל: Declaring a branch in Israel a מורשה for the חברת אם doesn’t mean that that branch is a מורשה for any חברת בת of the mother co.! I.e. it isn’t assumed that there is a horizontal connection between חברות בת of the same mother company or even that each חברת בת is a מרשה for it’s חברת אם. The Test will always be run! 
תקסד"א 484  - המצאה לתאגיד  - Must be mailed to the co. If it is a registered co. than it must be mailed to the משרד של המנכ"ל.

אנשים בשטחים – תקסד"א 2 – For the sake of הזמנות לדין the שטחים is the same as ישראל.

2. Since Oslo, this was changed and excludes Area C or רשות פליסטין
II.3 כלל הכפיפות
If a נתבע agrees to stand trial in a certain country he MAY NOT go back on his decision. 
פס"ד אינגר – שתיקה כהודאה דמי + הדואה = בלתי חוזרIf you don’t argue against סמכות the presupposition is that there is agreement and once there is agreement it may not be taken back!
II.4 כללי סמכות מיוחדים
· חוק אימוץ ילדים ס' 28
· ס' 76 לחוק הכשרות המשפטית והאפוטרופסות: The courts have extra jurisdiction when it comes to youngsters or babies. 
· ס' 136 לחוק הירושה: If the deceased lived in Israel at the time of his death or has belongings in Israel than the Israeli courts will hear the case.

II.5 Court Refusal to Apply Intl. Jurisdiction
3 reasons the court would refuse:

1. Contractual commitment between parties to the dispute

2. Proceedings are underway in another country 

a. Nowadays the courts use the doctrine of פורום לא נאות and this is the primary reason for claiming פרורים לא נאות so it is no longer considered another reason for the court to refuse but rather the primary reason.
3. פורום לא נאות – Israel isn’t the best place to hear the case.
Two Results – once the court in Israel decides that it shouldn’t hear the case it can

1. Dismiss the case.
2. Issue a Stay – דחייה, עיכוב
פס"ד פרח – Supreme court ruled that "פורום לא נאות" may be re-analyzed if the facts change.

פס"ד פלוני + פס"ד מ"י נ' לוידס – The court prefers Stay over Dismissal. 

II.5.1 תניית שיפוט זרה
a. פס"ד ראדא + פס"ד אלביט – there are 2 types of תנייות שיפוט and the court must interpret the meaning of the תניית שיפוט based upon contract law interpretations:

i. בלעדית – only the court mentioned in the contract.

ii. מקבילה – other courts as well as the one mentioned in the contract

תניית שיפוט V. כלל תפיסה – the court doesn’t need to honor תניית שיפוט which reflects כיבוד הסכמים because it interferes with court sovereignty regarding כליי תפיסה. But nevertheless it will choose to honor תניית שיפוט in general unless the תובע convinces the court that they shouldn’t honor it!
· Reasons for a court not to honor תניית שיפוט (reasons brought up by the תובע)

1. נוחות – as in פס"ד נברום – this is NOT a good enough reason to dishonor תניית שיפוט
2. חוסר משפט צדק במדינה הזרה 
1. פס"ד אוניון – there was a תנית שיפוט for a Jew in Iraq and Israel courts saw the case because he wouldn’t have had a משפט צדק.

2. פס"ד Carvahlo – an English court saw the case because the English man would not have had a משפט צדק in Angolia.

3. חוסר חוק צדק במשפט שבמדינה הזרה
1. פס"ד פירמס – In the תניית שיפט country there was a very short statute of limitations - 6 months. 

· רוב: This prevents a משפט צדק! So the תניית שיפוט is invalid and Israel will hear the case.
· דעת מיעוט הש' מני: The country is OK and there is a Rule of Law so the plaintiff must do everything there.

4. פס"ד אדרת –adopted ש' מני minority opinion that a bad statute of limititaions is NOT an excuse to invalidate the  תניית שיפוט.  
1. In אדרת the country was Germany and the תקופת התיישנות wasn’t as short as in פירמנס (6 months). Only when it’s really short may טענת פירמנס be used to invalidate תנית שיפוט.
5. פיצול הליכים
1.   - פס"ד אלביטIf the suit is against several people but only one has a תניית שיפוט then to limit two simultaneous proceedings the court may decide not to honor the תניית שיפוט but only if the נתבע proves פורום לא נאות.
2. פס"ד אריה – two separate proceedings took place, one already started in England as stipulated in the תניית שיפוט. ש' גרוניס  - in order to limit a dual proceeding they will dishonor the תניית שיפוט
6. תניית שיפוט מקפחת
1. פס"ד Lake Marison Golf Estate: Israelis purchased land with hopes of renting and there was תניית שיפוט for the US. The whole purchase was Fraud! Court: תניית שיפוט is cancelled. 
· שוז: Israel didn’t apply US contract law. They first analyzed the contract and then determined if the תניית שיפוט was תנאי מקפחת. This is not right!
דוק' פורום לא נאות
· England: Didn’t exist until the 80s.
1. פס"ד Spiliada – The defendant may convinces the court that this is a פורום לא נאות. But the plaintiff may then argue that he won’t get משפט צדק במדינה הזרה.
Israel:
2. Until 1979 there was only סמכות מקומית and there was no such thing as סמכות בינ"ל because it doesn’t bear a זיקה to a specific court.
3. 1979 תקסד"א: new Civil Procedure gave the Jerusalem courts סמכות שיורית gave them power to rule on everything left out and the doors were wide opened.
4. פס"ד אבו ג'חלה: disputing sides were from שטחים and the plaintiff brought case in Israeli court and Court said that the appropriate forum is the courts in the שטחים = "אימוץ דק' פורום לא נאות"
5. תק' 500 – put it into law!
1. תק' 500 doesn’t obligate the court but allows the court שיקול דעת whether or not to allow a case in Israel considering whether it is a פורום נאות או בלתי נאות.

· Reasons Mentioned in תק 500 to allow court discretion to apply פורום לא נאות
1. Land in the State

2. Contractual reasons: parties to the contract in the state/the contract action is in the state/the contract mentions it will be done by State laws or else it is implied.

3. אכיפת פסקי חוץ??????????

תק' 500 Condition number 7: מעשה או מחדל: Problematic and was slightly changed

· פס"ד מזרחי: Faulty products made in חו"ל sold in Israel and the accident happened in Israel  – Israel is not a פורום נאות because the "מעשה או מחדל" was where the products were made!
· פס"ד  Distillers:  - מקום עיקר העוולה Medicine co. didn’t warn buyers all over the world of harmful side effects and were liable for torts everywhere. Court: עיקר העוולה determines where the proceedings will be done.

· פס"ד  Castree: עיקר העוולה = מקום הרשלנות (איפה שלא כתבו האזהרה)Machine manufacturer didn’t warn of possible machine breakdowns and dangers. Court: The עיקר העוולה was done where they created the machine and forgot to label it – in England
· פס"ד אשברון – מו"מ שלא בתו"ל is a מחדל as mentioned in תק' 500
עילה 5 – Breach of Contract in Israel or that was supposed to be in Israel:
· פס"ד שמיר – פורום נאות/בלתי נאות = לאחר פרשנות חוזה: contracts - The Court needed to interpret the contract and afterwards they determined the פורום הנאות based upon their interpretation

תק' 500 - Condition # 10: If the overseas person is a side to a legal dispute that was already considered as within Israel’s jurisdiction:

· פס"ד אטלנטיק: Court: the purpose of the suit against the additional body will be determined by the court. 

· פס"ד Franz Lang: Israeli kid injured in a course in Austria organized by the משרד חינוך. He sued the משרד חינוך and wanted to add Austria. Court: OK!

· אריה חברת ביטוח: Had problems because of תניית שיפוט so wanted to use תנאי 10! Court: OK!

1. Ultimately: Whenever תנאי 7 doesn’t work out the side can try תנאי 10 when there are other sides.
· פס"ד וילנסקי: Diving tanks with problems exploded on an Israeli SCUBA diver. He wanted to sue in Israel and the court said,

· Even though מזרחי (Place of making the product) leads to bad results here it is still binding!

נטל ההוכחה בפורום בלתי נאות
Traditionally: As in פס"ד Spaliada the Plaintiff תובע 

Now: Since פס"ד הגבס Judge אור highlights globalization and says that if a condition of תק' 500 is filled the court will assume authority and the plaintiff doesn’t even have to bring it up.

· Generally: שופט אור is adopted

· Exception: פס"ד Boldstray Judge גרוניס prefers the traditional approach

The Test of פורום לא נאות – טביעות הפורום
פס"ד אבו ג'חלה – The Court checks: "טביעות הפורום"
1. מכלול הנסיבות
2. מכלול האינטרסים
3. ציפיות של בעלי הדין
פס"ד זריקאת – Beyond the אבו ג'חלה factors the court will check: מירfב הזיקות
I - מירב הזיקות
Two Types: 

1) נוחות – in the past this was important.

2) זיקות מהותיות – Since Judge אור in פס"ד הגבס and the כפר גלובאלי concept this has overshadowed שיקולי נוחות
a. פס"ד אלביט – Residence of Disputants – The Courts will prefer an Israeli side.

b. Place of Event. - מפס"ד מסיקה – In contract law the place is considered where the contract was signed.
c. The law?
i. קרייני – the law being applied should be the dominant factor in determining the place!
ii. The Supreme court in מסיקה didn’t relate to this even though the מחוזי did
d. Enforcement Possibility in the Other State 

i. פס"ד הגבס
1. ש' אור – Is valid when raised by either the Plaintiff or the Court.
2. ש' טירקל – Considerations of Enforcement don’t belong in a court!

ii. פס"ד קציב – The court will use this as a decisive factor if the Plaintiff convinces the court that this is an issue.
II – ציפיות הצדדים
· Objective Expectation

· At the time of the התקשרות
This is sometimes difficult to tell and therefore the courts ruled it as a minor factor in issues of jurisdiction:

פס"ד הגבס: There was a סע' ברירת הדין in the contract which applied US law but there was NO סע' תניית שיפוט. The court ruled that the sides, at the time of signing, didn’t mean for a specific court to hear the case.
חברה בינ"ל – In הגבס Judge אור said that the ציפיות of a multi-national co. has expectations that it may be sued anywhere and therefore their ציפיות are almost always to be judged in any country. 
ש' לוין – In פס"ד מסיקה she said that ציפיות הצדדים isn’t a major factor regarding פורום נאות
שוז – The court cares primarily about זיקות and will only use ציפיות הצדדים as icing or as a way to do הנמקה for determining based on זיקות
III – Public Interests

אבו ג'חלה – this is an important factor

מסיקה – this is not a decisive factor at all

England – there is no relevance to this factor
US – there is relevance to this facor

Israel – Unclear: מסיקה VS אבו ג'חלה
Possible Public Intersts

1) עומס על בית המשפט – 

2) הקושי בהוכחת דין זר 

a. פס"ד אררט – It is best for the court most farmiliar with the law to dal with the law.

b. שוז – this is a weak claim!

3) להוריד הנטל מן הציבור: To prevent the Plaintiff who was injured and needs to collect from the defendant from becoming a burden on society. If he was injured he’ll collect fromביטוח לאומי and from מיסים. (פס"ד מסיקה)

4) Popularity – פס"ד ארבל if many Israelis visit the foreign place 

5) Jewish Subjects – פס"ד פרי dealt with ניצולי שואה\
פס"ד Mastercard – the court will deffer to a זר court if appropriate????
טענת חוסר צדק בפורום הטבעי
Once the court or the נתבע rules that a certain State is appropriate – פורום טיבעי – then the תובע may argue that the פורום הטבעי won’t bring צדק.

· פס"ד אבו ג'חלה: the small amount of פיצויים is unfair!

· פס"ד Harods: Even though Argentina was the Natural Forum אכיפה would be impossible! Therefore the Israeli court took the case even though Argentian was the natural forum

· פס"ד Bank of Kuwait: The plaintiff sued in England because 

· פס"ד Conolley: - Legal Aid - An African co. in Africa and the damage happened there. But the Plaintiffs said that they won’t get any Legal Help in Africa So the court allowed Enlgand as a פורום נאות.
1. Lack of סיוע משפטי doesn’t constitute a reason for פורום לא נאות! This case was an exception due to complexities. 
צו חוסם

A צו on a person preventing him from continuing proceedings done through בזיון בית משפט
פס"ד Lee Kui Jack – a man died in a helicopter in Malaysia and his widow sued the Texas helicopter manufacturer. The Texas Co. asked the Malaysian court to give a צו חוסם
· פורום לא נאות isn’t enough to issue a צו חוסם
· Will be given if the asker proves that the Plaintiff is being טרדן ומציק 

פס"ד פריסקל: The court ruled that it has power to issue צו חוסם from סע' 78 חוק ביהמ"ש but won’t if the damage of the person who gets the צו against him outweighs the benefit of the person asking.

· The נטל הוכחה is on the מבקש הצו
Limits on Juristiction

The Mozambiek Rule – If the case deals with ownership of land abroad the court won’t get involved. Reasons:

1. Affront to foreign soverengty – because the land is thiers.

2. Impossible to Enforce

Exceptions to כלל מוזנביק
פס"ד  Hesperides Hostels: If the issue is הסגת גבול of foreign land the court WILL rule.

III - ברירת הדין
Shapira – 4 Reasons:

1. עשיית צדק עם הצדדים – their expectations were for a specific law to apply when the got legally involved.

2. Forum Unity – this will limit forum shopping because in theory the same results will take place in various forums.

3. נוחות ויעילות – to not have difficult time deciding which law to apply – however it is always difficult ot decide so this reason isn’t really a good one

4. National Interests – each state wants their own law to be applied everywhere. 

a. פס"ד Babcock – (Two New Yorkers traveling in Canada) There they openly said that when one state’s laws will provide betterresults then it should be applied. 

b. פס"ד קו לעובד – The Israeli courts prefer Israeli law and not שטחים law because it has better results!

Per-Legal-Branch – each area of law has it’s own כללי ברירת הדין
III.1 נזיקין
ENGLAND

1. Philips Case, England 19th Century is unclear:
a. דין הפורום: Is the law that was broken outside England illegal in England also?
b. מעשה בלתי צודק בדין שבמקום ביצועה העוולה: Was the act illegal according to the place where it was done?
CONTRADICTION! 
2. Interpretation of the Philips Case to Resolve the Contradiction:
a. Machado – דין הפורום קובע: There was libel in Brazil where it is ONLY punishable by Criminal! The suit was in England where it is also Civil and the plaintiff wanted damages! 
i. Philips - פורום: 1st Condition is dominant! So as long as the act was "בלתי תמים" in the other country then England can apply its law!
b. Boys –דין מקום ביצוע העוולה קובע – Unless there is an exception of מירב הזיקות in which case the דין הפורום will be applied. 
i. Story: Car accident in Malta with two British soldiers. In Malta they would get limited damages, no “Pain and Suffering” in Malta. The court applied the 2nd Philips rule but with an exception. The Philips rule (1. Legality 2. Justice) will be applied to the מקום ביצוע העוולה UNLESS there is strong connection pointing another direction – אימוץ מירב זיקות כחריג
c. Post Boys – מירב הזיקות establishes which law to be applied!
d. 1995 Private International Law

i. Stat 11(1): the law will be that of the place of the events.
ii. Stat 11(2): When there are elements of several states.
1. If there is Tort damage or death then the law of the land of the accident.
2. Torts regarding רכוש its where the רכוש was when damaged
iii. Stat. 12 – מירב הזיקות כחריג: If there is an unjust ruling it may be changed according to מירב הזיקות
US History
Traditionally –מקום ביצוע העוולה -  the law of the land where the event took place

Nowadays – מירב הזיקות - פס"ד Babcock – 2 New Yorkers driving in Ontario and bad accident. In Ontario unless there is payment from the passenger then the driver is not liable unless it was Gross Negligence. COURT: The NY law is applied.

· גישת מירב הכובד: Which court is most relevant! Both parties are New Yorkers.

· גישת ניתוח אינטרס ממשלתי – Which Law does the Court have an Interest in Applying. The Ontario law protects insurance companies but NY doesn’t have such an interest. 

Babcock Test is Problematic:

· Neumeir: Case in NY where a NY driver Killed Ontario Guest in Canada. Even though Insurance would have covered it in NY the court here applied Ontario Law!
· Kell v Handerson: Tow Ontario residents get into accident in NY. NY court – No Ontario Guest Statute!
· Arbuthnot – Same as Kell but ruled opposite
· One Ontario One NY… 
In Israel

פס"ד בלאו  - Traditionally – The Philips test according to Machado interpretation = all according to the פורום! 

Soldier in Sinai hit an Israeli. The court applied the Philips Test. 1) It was a legal suit in both palces. 2) In Egypt it may not have been a totally just outcome.

הלכת קלאוזנר  - Judge בן פורת - nowadays - applies the USA three part Babcock test of מירב הזיקות: 1) שקלול הזיקות האובייקטיביות 2)ציפיות הצדדים  3) אינטרסים ציבוריים
פס"ד ינון – Palestinian worker in an Israeli owned factory in the settlements. Jordanian law she would get only 180,000 but according to Israeli law, 1.4 million USD. COURT: 

· RULE: In Torts the law to be applied is that of the land where the damage took place.

· EXCEPTION: If the damage was happenstance then מירב הזיקות will be applied.

POST יינון: Rome Treaty II

· In Torts – where it happened when it happened!
· Exceptions: 
1. When the plaintiff and defendant are from the same place it will be that law.
2. When its clear that no other law should be applied.
פס"ד יובינר – Israeli in New Zealand hits another Israeli with car. The hurt Israeli wants to sue based on New Zealand law in Israel. The courts ruled that Israeli law is appropriate considering the ROME statute.
פס"ד קלאוזנר
Meaning of פקנ"ז Stat 3:
1. ש' שילה – The is a הסדר שלילי and כללי ברירת הדין don’t apply! Rather, any Tort that happens in Israel will be decided based on פקנ"ז even if the Israeli aspect is entirely circumstancial.
2. בן פורת – This Stat. doesn’t relate to כללי ברירת הדין. Rather, כללי ברירת הדין pre-empts the stat. Only if Israeli law applies than סע' 3 applies.

a. This פרשנות takes all meaning out of Stat. 3

3. חשין – Israel law always applies. However, if another law gives the injured more damages then that law will be the one to apply.

Scope of Damages:
As in פס"ד Boys the area where the damage took place determines the law.
US: Scope = דין מהותי
England: Scope – דין פרוצדוראלי 
Israel - Unclear!

פס"ד קלאוזנר
1. ש' בן פורת – she adopts US approach: Scope = דין מהותי and is equal to the law that applies.

2. בייסקי – unclear! Each case should determine if scope = מהותי או דיוני
III.3 - ברירת הדין בחוזים
Bonython – The Proper Law of the Contract – whichever system has more to do with the contract.

Vita Foods – כיבוד הסכמים: If there is an agreement than according to the law set forth even if it is totally unrelated to the contract:

Exceptions: 

1. חוסר תו"ל
2. אינה חוקית
3. נוגדת תקנות הציבור
בחירה מכללא

Compagnie d’Armement Maritime –תניית שיפוט is not מכללא ס' ברירת דין: In a contract a תניית שיפוט relates to the פורום and NOT the דין החל! 

Amin Rasheed Corp. – A בחירה מכללא not to use the laws of countries that don’t have laws that govern the particular type of contract can be assumed! 


In this case: There was a standard חוזה ביטח ימי based on obligatory English Law and in Kuwait there are no laws pertaining to this subject so a בחירה מכללא of English law is assumed!
מנורה – Judge זודמן – any בחירה מככלא = based on OBJECTIVE Standards!! 

הסדרים מיוחדים
פס"ד המועצה המקומית גבעת זאב – Regarding Foreign Workers, the law that helps them the most will be applied even if there is a straight up סע' ברירת הדין.
4. כללים קוגנטיים – ie. In England there are rules about Jurisdiction 

Rome Treaty I (Israel is not signed. England singed in 91’.)
Article 3 – Freedom of Choice – allows people to determine their own laws. 
7(1) – Discretion of Court to choose כללים קוגנטיים of courts that are more connected,
ענייני כריתת חוזים
פס"ד Albeko – COURT:  the מירב הזיקות test will be implemented as if the contract was signed in order to determine if the contract should have been signed. 

Story: Contract between English manufacturer and Swiss distributer. The English side never got a הודעת קיבול but the Swiss side said he mailed it! English law = valid contract from when the oferee agrees before it gets to the offerer. Swiss = it must get to the oferer! 

QUESTION – הסכם ברירת דין בחוזה שלא נכרת
If the debate is כריתת חוזה but in the חוזה there is סע' ברירת הדין will that סע' determine which ברירת דין to choose? 

Academics = NO! You need to choose the law before looking into the contract.

Rome = Stat. 8 – YES! you assume that the contract is valid and then decide! 


דרישות צורניות
· פס"ד מנורה נ' נומיקוס: The tendency is to לקיים את החוזה and apply the law that better allows the contract to live! If the דירשות הצורניות are good enough for the country of any of the sides to the contract then it will be OK!

1. STORY: Italy + Israel contract. The goods were brought on a boat from Italy but got ruined when the boat hit a Sandbar off the coast of Yaffo. The contract had a shortened Stat. of Limitations for only 1 year but according to סע' 19 חוק ההתיישנות הישראלי there are special דרישות צורניות which were absent from the contract here!
1. Court: Even though מירב הזיקות applies דין ישראלי the court will uphold the not formally written דרישות צורניות of the תנאי התיישנות! Because it is god according Italy law!
2. Stat. 9 in Rome Treaty agrees with this!

כשרות משפטית - Domicile vs Place of Contractual Obligation (certain laws a side is not a ישות משפטית)
פס"ד  Bodley Head – place of Contract signing!

Prof. Morris – a side to a contract will be valid if he is legally valid according to the law of the contract or his own law.

· Similar to דרישות צורניות
ISRAEL: ס' 77 חוק הכשרות המשפטית והאפוטרופסות – Goes according to the law of the youngster!


Exception: If the other side did not and should not have known

Illegality
Illegal contracts won’t be honored if they are illegal based on 1) law of the contract 2) law of the forum (where the case is taking place)

פס"ד Missouri – the contract was illegal in Massachusetts but not in England in which case it is considered void!
Israel: 

פס"ד Olympic Airways – An Iranian Jew fled Iran with Olympic Airways but the Airline lost her luggage that only contained Gold and Silver! The Airline said that the contract (airline ticket) wasn’t legal because it was illegal for Jews to sneak out belongings from Iran. Rule: The ברירת הדין for the contract is Israel! 
פס"ד Rali Bross – English co. rented boat from Spanish Co. to import Jute into Spain at a rental cost of the boat per cost of pound of Jute. While the boat was on its way, Spain made a מכיר מקסימום for Jutes which stated that contracts made against the מכיר מקסימום are illegal and void! English renters paid much less for renting the boat and the Spanish co. sued in Spain.  Court: The English law applied because in Spain the contract is illegal.
Daisy and Morris – Rali Bross is a weird result! If it’s illegal it should not be honored!
פס"ד בן שטרית – adopted Daisy and Morris – if אכיפת חוזה  isn’t legal at place of ביצוע החוזה there will be no אכיפה.
ברירת הדין - Property Law

1. Particular Transfers – specific objects.
2. Universal Transfers – general rights such as inheritance, etc.
Particular Transfers: The law that applies is lex situs/where the property is situated at the time of the creation of the legal right. 


 פס"ד Camell(1858) – Lex Situs מקום הנכס עת העסקה - - English man purchased timber from a Norwegian boat captain from Norway. On the way to England the ship was ruined next to Norway and the captain sold the timber in an Auction. The trees made their way to England. The insurance co. who reimbursed the 1st English purchaser sued! 
England = NO תקנת שוק 
Norway = IS תקנות שוק
COURT: Place of Goods at Time of Transaction = Norway! so the Insurance co. lost and could not collect from the new buyers in England but would have to seek out the Norwegian Captain to collect!
פס"ד Winkworth: - Lex Situs but with exceptions - Robber stole expensive paintings from England and sold them to a company in Italy. In Italy they were sold to an English Auction House! COURT: Same rule as in Cammell – No תקנת שוק in England and therefore the person stolen from cant get them back! 
But, 5 exceptions where the law to applied isn’t the lex situs law;
1. Unknown Place of Object = Place of Transaction – if the situs is unknown then the law with the most intensive connection to place of transaction 
2. חוסר תו"ל של הקונה – cancels lex situs

3. If the situs laws go against תקנת הציבור של הפורום
4. If the law in the Forum is קוגנטי
5. If its not a Particular Transfer (העברה פרטיקולארית) but a Unviersal Transfer

Non-Tangible Property Rights

Daisy and Morris – the state’s laws where the non-tangible transfer should be made

פס"ד רוזין – זכות תביעה הינה על פי דין האכיפה - Lawyer represents over-seas victim of Israeli car accident. Doesn’t want to pay tax because the source of the income is not in Israel – the זכות תביעה is from overseas! Court: Like Daisy and Morris he wants the זכות recognized in Israel so the lex situs of the זכות תביעה is in Israel and he does need to pay מע"ם.
Amsterdam – The situs of stocks in a foreign company are where the option of מימוש המניות are, ie. where the Mother Company is.
International Private Law – Inheritance

חוק דיני ירושה – 7th Chapter deals specifically with כללי ברירת הדין
· סמכות: Stat. 136 – Israel courts have Jurisdictional authority if the מקום משובו of the deceased was Israel at the time of death or has belongings in Israel.
1. Israel Court has סמכות for belongings even in חו"ל if there are some נכסים in Israel.
פס"ד עזבון כץ – The court has authority if there are any belongings in Israel but it can choose to decide that Israel is a פורום בלתי נאות 
1. Example: A man died in Israel with only his wallet. 

 מקום מושב – Stat. 135 – The place of מרכז חייו: Subjective or Objective?
Objective = פס"ד שטרק + פס"ד ג'ול ג'ול

Subjective = פרפ' שלה + 
פס"ד שטרק – The מרכז חייו is an objective test of מירב הזיקות at the time of death! NOT THE כוונות or Emotional Connection!


שוז: This case is a bad test! What if someone dies three months after moving to Israel but lived abroad for 70 years?

פס"ד ג'ול נ' ג'ול – Arab had a home in Jerusalem and in Jericho. Had one wife in each place! But shortly before he died he spent more time in Jerusalem than in Jericho. COURT: בינייש – it is at the time of death and the emotional connection is irrelevant. 

· פרופ' שילה – in his Book about דיני ירושה ישראלי he says that there SHOULD be meaning to the כוונה and that חוק הירושה may be interpreted that way.

פס"ד נפיסי נ' נפיסי – Couple moved to Israel after establishing a company together abroad and moved to Israel after buying a co. in Israel. In this case מירב הזיקות was in Persia. COURT: Goldberg - regarding חוק יחסי ממון the כוונת הצדדים is Important and they planned to live in Israel long term!
שוז: Turns out that there is no unity in the law! For מקום משבו regarding ירושה the test is objective and for מקום מושבו for יחסי ממון בן בני זוג it is based on כוונות!


My Opinion: It makes sense! Here the couple is alive and you can tell whereas for the dead you can’t really know! 

ברירה הדין
In general Stat. 137  - goes also according to מקום מושבו at the time of death.

Is Stat. 137 – קוגנטי?
1) פס"ד האפוטרופוס הכללי YES! – Holland Israeli woman who died in Holland wrote a will in Israel and gave 2 of 3 children a part. Israel law – the parent can choose not to give inheritance to a child. Holland law – each child must get something. COURT: Court ruled that Stat. 137 is קוגנטי! And so Holland law applies. Reasons:
1. Rule of Law – forum shopping!
Exceptions to the Rule

ס' 138 – If the property is solely in a country then that law applies!
פס"ד כהנא נ' כהנא  - the law of a place outside of Israel will apply if the property is outside Israel and the law where the property is doesn’t allow another law to be applied. 
ס' 140 – צורת הצוואה – very easy! According to the lowest standards of all involved.

143 – If the foreign law נוגד תקנות הציבור is racist, etc. 


פס"ד סקרג'ינסקי – The soviet law didn’t allow the Inheritence to get to someone that the Israeli law did! Court: Limited use of 143 – it won’t be used just because the laws are different but only if there is an extreme difference!


פס"ד האפוטרופוס – The Holland woman didn’t want to give one of three daughters! The 2 daughters argued that to follow Holland law is נגד תקנות  הציבור because the principal in Israel is to allow חופש הצווים. COURT: The Holland law requires each kid to get and that אינו פגם של ממש בהסדר הציבור לפיו אנו חיים בישראל
יסחי ממון
I. 4 Types

1. Completely Separate

2. Immediate 

3. שיתוף דחוי – everything is separate until after the divorce

4. חלקות ביהמ"ש
II. ברירת הדין - ס' 15 לחוק יחסי ממון – מקום משבם when they were married: 

Problems: 1. Israel is קיבוץ גלויות 2. Immutability, too strict!
Answer: סיפא ס' 15 – the sides can condition this, its dispositive.
III. The test of הגדרת מקום משבם – No definition

1) Inheritance = objective test - ס' 135 לחוק הירושה – where their מרכז חייו is. 

פס"ד שטרק – OBJECTIVE TEST!; פס"ד ששון נ' ששון – It objective and done through מירב הזיקות
2) חוק יחסי ממון = objective test - פס"ד נפיסי – Godlberg – the כלל מירב הזיקות  which is completely objective doesn’t apply regarding חוק יחסי ממון – there the test is כוונת הצדדים
Two Different מרכזי חיים during the טקס?

פרפ' שאווה – The intended matrimonial home! Based on הצעת חוק ישראלי
Daisy and Morris – English law is based on מירב הזיקות: which ever place has most to do with the couple and the wedding
פס"ד ששון  - זמן סביר - 2004 recent – Even if the sides agree on a משטר שיתוף the court can intervene! [IF they move within a זמן סביר it counts! The Husband a Hollander who forfeited his Israeli citizenship  signed agreement with new Israeli wife that she owns NO part of his belongings. They moved to Eilat, bought a home, and then divorced. The home was under both names and the woman wanted half! COURT: The fact that a marriage is under שיתוף נפרד doesn’t mean every single object has to be that way! Especially because there was NO single place of citizenship and therefore no single place of ברירת דין בעניין יחסי ממון]
Problem of Immutability

Belongins Bought Before 74 = הלכת השיתוף – Each Get Half!
פס"ד אגוזי נ' אגוזי – רכוש נקנית בישראל לפני 74 -  סע' 14 is the הוראת מעבר and says that certain chapters of the חוק יחסי ממון only apply to people who married after 74. However, סע' 15 is not in that chapter and therefore immutability applies! (In this case, Moroccan couple divorced in Israel, were married in Morocco before 74 but סע' 15 still applies and Morrocan law should apply but that gives the Woman NOTHING!  COURT: There are already זכויות מוקנות so the court won’t apply the old law through which the wife would loose out!
Belongings Bought After 74

פס"ד נפיסי רכוש נקנית בישראל אחרי 74- - Bought after 74’ so the there should be יחסי ממון but this is bad for the woman:
1. גישה מצרה: דורנר + גולדברג: No הסכם מכללא in סיפא of ס' 15. Only
2. ברק: In the name of שוויון any couple that moves to Israel it is assumed wants Israeli law to apply.

Methodological Questions in Law
1. Procedural or Fundamental מהותי מול דיוני
a. Procedural (The Machine to enforce the legal right)– דין הפורום
b. מהותי (the law creating/defining the right or the legal product) – According to בירית הדין
1. שיעורי הנזק
a. English: Deciding the ראש נזק = מהותי. The שיעור הנזק = Procedural. 

b. USA: ALL מהותי
c. Israel

i. בן פורת – In פס"ד קלאוזנר = מהותי!

ii. לוין (איש הסד"א) – In פס"ד ג'ון כוהן = Pain and Suffering כאב וסבל is Procedural! 

2. התיישנות
a. Procedural Statute of Limitations = Procedural = most claims of statute of limitations are procedural and don’t evaporate the legal right but the court can decide! סע' 2 לחוק ההיתשנות – “...לא יזדקק ביה"ש לתובענה” But they could.

b. Fundamental – Some really erase the legal right! Ie. Section 6 of פקודת הובלת טבין בים gives total exemption from the boat after a year has passed since delivery. 
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הסדרי שלם = דין מהותי – Will always be through כללי ברירת הדין
פס"ד המאגר – car accident in חבל עזה! According the the פלת"ד there the התיישנות of two years in the Israeli פלת"ד its 7 years. COURT: הסדרי שלם are always מהותי!
הוכחת דין זר
חזקת שוויון בין הדינים – If according to כללי ברירת הדין there is a דין זר but it isn’t proven will the case be thrown out or will there be חזקת שוויון בין הדינים?

1. זכויות צפות – Yes

2. זכויות מעוגנות בחקו של מערכת משפט מסויימת – NO

יחסי ממון 

פס"ד נפיסי 1 – This is זכויות מעוגנות because it stems from the Marriage which is based on local law.

ד"נ נפיסי – Heshin – Will allow for חזקת שוויון בין הדינים.
Enforcing Foreign Case Rulings

1. הדדיות – so they will honor Israel’s

2. תורת החיוב – there is an obligation like a contract.

1) Only according to חוק אכיפת פסקי דין as in  סע' 2 

2) פס"ד רוזנבאום – interprets סע' 2 to allow אכיפה according toחוק + משפט המקובל .

3) תיקון חוק 11(א) – limits further what can be enforced: Only if there is a specific ברית between the countries!
a. Potential Interpretation: Doesn’t limit other ways (From פס"ד רוזנבאום + and from the fact there are almost no אמנות regarding הסכמי אכיפת פסד"ים)

4) פס"ד אגם – If there is no הסכם then there will be no אכיפה!!!

5) פלוני ופלונית – If there was מרמה abroad the court will give a הכרזה that they don’t recognize it!

a. אוביטר – The אגם rule is BAD! And probably should be overturned!
פס"ד Wells Fargo Bank – Courts never act as ערכאות ערעור for foreign courts!

פס"ד Goddard – The Wells ruling applies even when there was a clear mistake in the foreign court decision.
נטל ההוכחה – על התובע להוכיח תנאי סע' 3 כולם במצטבר ועל הנתבע, כשזה רלוונטי, לנסות להוכיח אחד התנאים שבסע' 6 (מרמה, וכד')
1) 3(1). The foreign court had authority.

1. פס"ד  ברג – the check will be done by internal international law of that country. A מומחה is needed to prove the law!

2) 3(2) The decision is not entitled for appeal.

1. A change from משפט המקובל which is “not entitled to reconsideration”

a. פס"ד קסון – in England מזונות can always be changed and therefore England will never enforce a foreign case regarding מזונות. COURT: Israel can enforce an English case dealing with מזונות as long as there is no option for appeal! Even if the court can still review the amount of מזונות!
3) 3(3) First half: it will be recognized only when the enforcement method set forth in the foreign case is a recognized enforcement method in Israel!
1. פס"ד אנגר – The US granted 116million to US Jewish family whose parents were killed by PLO. In Israel the PLO said that Israel may not enforce because in Israel there is a concept of respecting ריבון זר! Court ruled that it WILL enforce the CASE without regard for whether or not the legal right involved are parallel to Israeli ones but the court will only consider if it has the legal ability to Enforce the actual rule!
4) 3(3) Second Half – אינו נוגד תקנת הציבור
1. שמגר – will be interpreted very narrowly!

a. שו"ז: Therefore, the נטל should be on the נבתע!

2. פס"ד אנגר – The US law allows, פיצויים עונשיים, which are much much more than what Israel sees as normal and this is against תקנת הציבור: COURT: NOT TRUE! As long as the concept is accepted in valid legal systems it will be accepted in Israel!
STAT 6 – הגנות לטובת הנתבע:
פס"ד קפלן – This is a רשימה סגורה
· שוז: Kaplan doesn’t make sense because it says, "ביהמ"ש רשאי". 
1) מרמה: -
a.  פס"ד בליסוס – a NARROW reading! Only if the מרמה came about after the פסק and at the time of the פסק it was unknown.
b. Common Law: LIBERAL reading! The court can decide not to enforce a case if there was a problem with the proceedings of the case!
2) חוסר הזדמנות לטעון  - NARROW READING!
a. פס"ד אינדורקסיס – An objective test! Not whether the person was personally able to make it to court, sick, away, etc, but if there was a proper הזמנה לדין!

3) סמכות בנ"ל עקיפה – only if there was! 

a. פס"ד רוזנשיין – 1) מגורים  2) הסכמה
1
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