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כד וַיֹּאמֶר הַמֶּלֶךְ, קְחוּ לִי-חָרֶב; וַיָּבִאוּ הַחֶרֶב, לִפְנֵי הַמֶּלֶךְ.  כה וַיֹּאמֶר הַמֶּלֶךְ, גִּזְרוּ אֶת-הַיֶּלֶד הַחַי לִשְׁנָיִם; וּתְנוּ אֶת-הַחֲצִי לְאַחַת, וְאֶת-הַחֲצִי לְאֶחָת.  כו וַתֹּאמֶר הָאִשָּׁה אֲשֶׁר-בְּנָהּ הַחַי אֶל-הַמֶּלֶךְ, כִּי-נִכְמְרוּ רַחֲמֶיהָ עַל-בְּנָהּ, וַתֹּאמֶר בִּי אֲדֹנִי תְּנוּ-לָהּ אֶת-הַיָּלוּד הַחַי, וְהָמֵת אַל-תְּמִיתֻהוּ; וְזֹאת אֹמֶרֶת, גַּם-לִי גַם-לָךְ לֹא יִהְיֶה--גְּזֹרוּ.  כז וַיַּעַן הַמֶּלֶךְ וַיֹּאמֶר, תְּנוּ-לָהּ אֶת-הַיָּלוּד הַחַי, וְהָמֵת, לֹא תְמִיתֻהוּ:  הִיא, אִמּוֹ.  {ס}  כח וַיִּשְׁמְעוּ כָל-יִשְׂרָאֵל, אֶת-הַמִּשְׁפָּט אֲשֶׁר שָׁפַט הַמֶּלֶךְ, וַיִּרְאוּ, מִפְּנֵי הַמֶּלֶךְ:  כִּי רָאוּ, כִּי-חָכְמַת אֱלֹקים בְּקִרְבּוֹ לַעֲשׂוֹת מִשְׁפָּט.  (מלאכים א פרק ג)
I – Background to ADR 

History of ADR Movement

1. 1976 the Roscoe Pound Conference 
In Minnesota hosted by the US Bar was a responde to intolerable amount of legal conflicts in America. 

· Judge Warren Berger: (MC of the conference) The Legal system should seek to offer creative solutions because that’s what the sides of conflicts want: “the conception that sides to a conflict want resolution through a man with a black quote is false.”

· Frank Sander (Professor from Harvard, founder of the ADR movement): Procedural Pluralism - A system to match the conflict with the forum should be created.
· Federal Legislation regarding ADR: In the 1920s in the US courst are obligated by law to offer ADR systems. 

2. 1981 Getting to Yes 

· Book written by Fisher and Uri about negotiation. 
· This book is very popular and is used to promote Mediation as the dominant ADR procedure.
History of Conflict Resolution

1. Pre-Modern Times – Community oriented dispute resolution: The person/s with the role of conflict resolution is responsible for maintaining social order. Usually done through charisma, lineage, etc. 
2. Modern Times – Rule of Law dispute resolution: External person who is not personally known to the sides of a conflict and determines based on objective sources.

3. Contemporary Times – Plurality of dispute resolution opportunities: Several options are opened to people wishing to have disputes resolved because of ADR. Such an example is פורום תקנה which can be viewed as complementary to the Modern Rule of Law system. 
Types of Conflicts – The Conflict Pyramid

1. Bottom of the Pyramid: UNPIE – Unperceived Injurious Experience - Unrecognized conflicts – people have legal claim but are not aware of it. In order for this category to move up they must partake in; Naming, Blaming, Claiming. Name their conflict, allot blame to a specific party, and know how to bring a claim in an official court. This category of people isn’t even aware of the conlifct, they can’t “name” it.

2. Avoidance, Resignation, postponement, and inaction: People who can Name and even Blame but actively decide not to pursue the conflict. They may simply prefer to get on with life as usual and not burden themselves with a legal process even if they have legal rights.
3. Self Help – Violence, or other means: These people want the dispute resolved and take action to have it resolved. They may take back the object through violence, communication, etc. They do NOT involve third parties. 

4. Community Involvement – the offended person involves community members to assist non-violently with the conflict. The community members know personally both sides, a priest, rabbi, Church group, etc.

5. Third Party Intervention – Use neutral parties to resolve the conflict who may have no personal connection with the sides of the argument but isn’t a court. 

6. Court offered ADR services – they get to a court and are referred to an ADR process.
7. Court hearing and Appeals – if all else fails a court can be employed to resolve a conflict. Appx. 4% of Conflicts that begin the process of 3rd party involvement actually are decided by a court.

Negotiations 

Two times for negotiating
1. To create something

2. To solve a problem

Negotiation Characteristics

1. Two or More Sides

2. Conflict of Interests

3. Feeling that the each side can influence the other side

4. Desire for settlement as opposed to other avenues.

5. Readiness to do the Negogiation Dance – to hear and make offers and draw out the process a bit.
6. The presence of actual property and emotional aspects

7. Mutual dependency 

Negotiation Personalities 
Spectrum: 1) Geared to the other. 2) Geared to the self.

1. Competitive – geared to the self.

2. Non-Competitive – geared to the other’s benefit.

3. Abstainer – is neutral and prefers not to make decisions – is very unhelpful for resolving disputes but can be useful when there is no desire to really resolve the disputes.
4. Problem Solver – desires mutual fulfillment of interests – geared to the other and to the self. 
5. Compromiser – not a very effective way of resolving disputes. Is half way between a problem solver and a passive abstainer. 
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Lawyers: View themselves as the “Hired Sword” of the employer and therefore are usually extremely competitive. 
Emotional Intelligence In Negotiations

1. It is important to understand emotions and handle them professionally to arrive at the optimal solution

Negotiations As A Field of Study

History

1) Diplomacy: Cold War and Game Theory – Enemy Oriented: Negotiations are present from the moment we are born. However, they were not given academic attention until the Cold War in the 50s.

2) Business: What was learned from negotiating with enemeies became information used to understand other forms of negotiations, with business partners for example.
3) Complete Rationality to Limtied Rationality: Negotiations was thought to be completely rational until cognitive psychologists determined that people always have a subjective reality (Kahanaman and Taversky) 
4) From Competition to Mutuality 

5) Universalistic to Culturally oriented

End Result – Negotiation Theory Today Is: Pervasive (good against enemies and friends), emotional, aims at mutual gain, and is culturally specific.
II – Jurisprudence of ADR
Legal Functions – Smith 1) Dispute Resolution 2) Behavior Guidance and Social Order 3) Distribution of Resources 4) Educating Society 
I: Dispute Resolution – Primarily through cases but not only

Lon Fuller was an academic who expanded on many types of ways to resolve disputes. 

PRIMARY DISTINCTION: Publicly and Privately – There are various forms of social structures through which to resolve disputes.

1. Custom 2. Contracts 3. Property 4. Judgement 5. Public Law 6. Management 7. Mediation 8. Lottery

There are two structures which employ these various models:

1. Mutual Structures – where two people are connected through contracts. To each person something else is important. A Contract
2. Socially Cohesive Structures – people are connected through common ideology. Voting 
Judgment = Rational Objective Decision by a 3rd Party: A mix of 1 and 2: Is a process through which sides support their arguments with reasoning to a third party and the third party arrives at a reasoned decision. 

Mediation = primarily 1 but also 2 (at times it will lead sides to cancel a contract, etc)
II: תיאום + הכוונה – Primarily through statutes: Applying social rules. In advanced complex societies this is a relevant function of the law. It allows people who have nothing really to do with one another to know what rights they have regarding their interaction with each other. It is Future Oriented
a. Can be done through case law – setting precedent for people to know what rights they have.

III: חלוקת משאבים – Primarily through Cases and Rules: 

IV - חינוך + עיצוב חברה -  Law does this in a dominant way (Brown v. Board of Edu.) 
Mediation and the Functions of Law
Dispute Resolution – YES

Guiding Behavior – Pragmatic Approach, not really. Transformative/Narrative Approach – YES.

Resource Distribution – perhaps.

Education - Pragmatic Approach, not really. Transformative/Narrative Approach – YES.

The Different Areas of Law correspond to different functions of the 4 legal functions

1. עונשין
a. חינוך ועיצוב חברה – Detterence and restoration aim at createing a better society.
2. Torts 
a. Emphasis on חלוקת משאבים – distribution of resources 
b. תיאום והכוונה
3. Contracts

a. Classic – תיאום והכוונה – The sides can do whatever they want but must fit into the rules of the area and will know what they deerve.

b. Conflict Resolution

c. Constitutional Law – Classic Education 

d. Coroporate Law – תיאום והכוונה
e. Tax Law – חלוקת משאבים
f. Family Law – Primarily Dispute resolution + חינוך + חלוקת משאבים
Fuller – Father of ADR – “The Form and Functions/Limits of Adjudication”
Hierarchy - Law’s Integrity is its definitive nature! It guides behavior! If it is non-formal and unclear then ADR is the appropriate response. 

1. Definitive Law: When there is clear law then mediation is secondary. Law is a rich structure and applies to private and public disputes. It should be DOMINANT!
2. Non-Polycentric Disputes: When the dispute is of a polycentric nature then ADR is appropriate. Law deals with disputes on a single plane – legal rights. However, if a dispute involves emotion, subjectivity, AND legal rights, Law lacks ability to rule. 
a. Justification: 
i. Law comes to guide behavior and therefore it is important to follow specific laws.
ii. Law deals with non-polycentric disputes perfectly! When there are emotions involved then mediation.
b. Criticism: This is only true for a very formal legal system. Nowadays the system is very non-formal and conflicts are decided not merely by applying law but by the judge applying morals, values, and therefore there is no clear predictive abilities. Therefore nowadays mediation may be very appropriate even when there is a clear law regarding the conflict!
i. Raz’s Criticsm: The source of judicial decision is “Authority” and not “הנמקה משפטית” – so it doesn’t matter if the law has difficulty dealing with it.
ii. Alberstien: The more Anti-Formalistic the legal system the more appropriate mediation!
3. There is a connection between Law as an Educating Body and the use of Mediation. The more the law comes to educate the more room there is for mediation? 
Fuller’s Mediation
1) Anti-Authoritarian. The sides create their own norms – this is a valid “Social Organizational Structure for Dispute Resolution”
· It is a grassroots process as opposed to a top-down legislative process. The govt. doesn’t like this.
· The Sides establish their own rules!
2) Relationships
· Mediation is best to deal with two-sided relationships and when they NEED to reach agreement and : Mediation reflects a long term relationship where the two sides involve themselves in the process of creating a normative framework appropriate for them (NO IDEA WHAT THIS MEANS!!!!!!)
Formalism 
1) Form over Content
a. Purely Word Based Definitions – not oriented to intent but to literal meaning
2) Regarding Legal Decision Making: The judge is limited and must stick to the law at hand. 

a. Classic Positivist/Formalists – (Hart and Kelzon): The judge may only ever apply non legal factors to a decision when there is a legal lacuna in which case the judge ceased acting like a judge and acts like a law maker or a moral leader!

b. Separation of Powers – (Montesquieu): The judge may never act independently but rather must rely upon the legislative body when it comes to legal lacunas. 

3) Regarding Legal Interpretation: 

a. No such thing as legal interpreting. 

b. Hart: There is the penumbra. Those cases allows the Judge to act as a moral decision maker.
APPROACHES:

1) Webber

The legal system strives to be formal!

4) Primitive Societies: Irrational-anti-formal or Irrational-Formal!

5) Advanced Societies: Rational-formal and rational-non-formal
Formal = Legal Internal. No dependence on outside sources but rather every decision may be made by solely focusing on internal legal doctrine.

Non-formal = use of outside non-legal sources for arriving at decisions. 

Basics of Formalism:

1. Every legal decision is an application of a set legal proposition upon a concrete event. 

2. From every concrete situation it is possible to draw a legal proposition through legal reasoning.

3. Law must in practice or in theory offer legal propositions to fit every feasible. 

4. Whatever cannot be understood with specific legal interpretation is not legally relevant.

5. Every human act either ascribes to or affronts a legal proposition. 

2) Classical Positivists: Hart (Raz) + Kelzen – Almost Always Legal Formalism
a. Generally: Strict application of rules.
b. Rarely: In cases of “Lacunas” or penumbra or “Open Texture” the law is unclear and the judge must decide based on “hard discretion”.
3) CLS: No Such Things as Formalism

4) Reconstructed Formalism

· Dworkin – In cases of unclear law a “herculean journey” is made to find coherent legal principals outside of written law”

· Duncan Kenedy (a leader of CLS) – Two Types of Formalism

1. Traditional Formalism: Every legal question may be logically deduced from legal rules. 
2. New-Formalism: Maintaining legal language is formalistic. 
3. Non-Formalism
· Unger: (similar to Kenedy) – Explains New-Formalism – Formalism consistent with Intent 
Formalism: Focusing on outcome is still formal – גישה התכליתית של ברק
a. The old formalism where every incident has a relevant legal rule is no longer dominant.

b. Formalism:  Internal coherency is formalism even if there is use of “intent”.

c. Unity: there must be a unified moral approach to the court.
Formalism and Anti Formalism – In Mediation

1. Mediation as Dominant: In a non-formalistic legal system mediation may be a dominant procedure because the legal system is unpredictable. 

2. Sarat: Criticizes Mediation as Also being Formal:
a. Originally ADR came to “Fit the Forum to the Fuss”. However that is no less formalistic than what law does when it “Fits the Rule to the Case”. Mediation is no less formal then law!!

3. Neo-Formalism in Mediation: The role of mediation is not achieve the “underlying interests” גישה תכליתית – this is a neo formalistic approach to mediation.

Formalism in the US and in Israel

Mautner – The US Realism influenced Barak who changed the Israeli system from Formalistic in the 50s to non-formalistic throughout the 80s and onwards. He feels that the political system used the courts to establish a modern western liberal  society in light of the dogma, intransigence, and formalism, associated with traditional Judaism in Israel.  

1. 50s: Formalism. The cases are short, to the point, and unambiguous. 

2. 80s: Values: The cases are long and relate to a variety legal and non-legal sources.

8 Ways to determine level of formality of a judge in a case:

1. Presentation of Legal Question: 

a. Each case opens with some statement. Is this statement “Formal or Value-Based”?
b. Is there indications of a deviation from accepted judicial practice (precedent) a deviation from accepted 
2. Reliance on non legal sources and non legal reasoning:

3. עיקר מדיניות ועקרונות משפטיים – Reliance on policy arguments and legal principals.

a. Social Policy Considerations

b. Purposive Interpretation. 
4. Level of emphasis on questions of שיקול דעת ie. Discretion.

a. Is there relevance to the difficulty of the case and the need for personal discretion?

b. Whats the basis stated for deciding between options? Intuition?
5. Relationship between the representation of the facts and law:

a. How does the judge write the facts. Purely technical or with emotion.

b. Laconic and terse or colorful

6. Classical distinction between areas of law.

7. Creative Language versus Professional Jargon
a. Does he refer to himself “I”

8. Judicial Stability and Gap between law in books and in action:

a. Does he leave open aspects of the decision as to allow reality to run its course and have the law determine later?

b. Does she overturn previous decisions?
All of the above are sliding scales and optional except for numbers 6 and 3. Someone can be a new-formalist (פורמליסט מהותי) or a material-formalist if he is non-formalistic with regards to all of the criteria except for 6 and 3 – if there is non-formalism wit hregards to numbers 6 and 3 then the judge is a non-formalist!

פס"ד דנילוויץ + פס"ד אליס מילר: Judge Dorner is very non-formalistic
III – ADR METHODS
Competitive Negotiations – מו"מ תחרותי
Characteristics: 1) Conflicting Goals – what one wants the other doesn’t want to give. 2) Limited Resources and Different Resources – ie. one side has an appt. the other money and they have to divide the resources. 3) Competition – each side perceives his benefit as correlated to the loss of the other. 
Basic Terms in Competitive Negotiations

נקודת יעד – aim

מחרי ראשוני – the first offer will usually be larger than מכיר יעד.

נקודת ההסתייגות – the price after which the side will walk away from the negotiations.
ZOPA (Zone of Possible Agreement) – the area in between the “walk away amount” (נקודת ההסתייגות) of both parties.
BATNA – the alternative outsie of settlement 
ריקוד המו"מ – the retreat of both sides towards the ZOPA and within the ZOPA to the point of compromise. 

נקודת המשפרה – an area in the ZOPA

Strategies and Tactics in Competitive Negotiation

Strategies
1. Pushing the other person to his נקודת הסתייגות
2. Getting the other side to view his נקודת הסתייגות differently
3. Getting the other side to feel Committed to other people.
Hardball Tactics 

1. Good Cop Bad Cop

2. Extreme Offers

3. Pretending

4. Gradual Erosion

5. שפן
6. Threating

7. Aggressive Behavior.

Impediments to Settlement

1) Strategic 2) Cognitive 3) Structural

1. Strategic – The Prisoners Dilemma
The classical prisoner's dilemma can be summarized thus:

	
	Prisoner B Stays Silent
	Prisoner B Betrays

	Prisoner A Stays Silent
	Each serves 6 months
	Prisoner A: 10 years
Prisoner B: goes free

	Prisoner A Betrays
	Prisoner A: goes free
Prisoner B: 10 years
	Each serves 5 years


Ways to resolve the Prisoners Dilemma
1. Robert Akselrod – if the negotiation is ongoing then the option for working together will be chosen.

2. 3rd party intermediaries – can have separate meetings and transfer information creating a working together atmosphere.

3. Mediation Atmosphere

2) Cognitive
Economic verse Biological Man: Kahanaman and Taversky noble prize winners – people are fundamentally irrational and that is the why they often don’t arrive at settlement. 

Cognitive Impediments

1. רדיפה אחרי צדק: People naturally desire justice. However, someone who strongly seeks a subjectively just outcome in a negotiation will usually lead the negotiation to failure.
2. דיסוננס העולה מן העבר והסכסוך כמשמר סדר קוגניטיבי or, fear of potential dissonance: people become accustomed to the reality in which they live and the state of conflict becomes the natural state. They fear settling because the status quo will be changed. They will have to change their story and that is difficult for most people.
a. Ways to Deal with fears of cognitive dissonance

i. Mediation: A mediator, 3rd party, tells a joint story in such a way that leads the sides to resolution without them feeling that they have uprooted the status quo. 
ii. צדק תהליכי Procedural Justice: Allowing the two sides to open dialogue will create a desire to create a new story. 
3. Exaggerated Optimism

a. Overestimations of the value of information that they hold (Kahneman and Tversky)
b. Utter Subjectivity: The sides are unable to appreciate objective statistics or information because they are sure that their case is different. “Everyone who gets divorced ultimately looses money but it won’t happen to me!” – This will lead to a stalemate in the negotiations.

c. Motivation – underestimation of the other sides motivation. The side thinks, “this is only important to me!”

Ways to get around over-optimism: 1) reality check by a third party. 

4. Hate of Loss – people are afraid of “risk” and loss is often associated with risk.
Ways to get around hate of loss: Good Mediators can reframe things and give “tags” to losses which identify them as future gains.

5. תגובת נגד מפחיתה – If someone agrees to what was offered then the person who offered might psychologically not be able to settle because he thinks he can get more!

a. The fear is greater if:

i. If the offer and acceptance was early on in the negotiation.

ii. The more the opponent initiated the settlement offer. 

Ways to get around: Mediator can explain that they have interests and not only numbers. Make the sides feel that they each came to the idea and tone down responses.

6. The Anchor – getting caught up in numbers that don’t reflect the realities of the negotiation. Like sticking to fervently to the “opening anchor”. 

7. Law of Small Numbers/Hasty Generalization: Coming too quickly to conclusions based upon insufficient information

8. Fear of unclear results and outcomes.

כשלים מוסדיים
1. Limited avenues of information – if the two sides can’t communicate and exchange information the negotiation may break down. Resons for lack of avenues: warring nations, time diffenreces, location, beurorcracy, 
2. Multiple special interests parties – if there are many parties to the conflict but only a few around the negotiation table. 

3. בעיית הנציג – ie. Pay by the hour lawyers don’t always want to end the conflict, percentage will make the negotiator have different interests
מו"מ משלב
Non-Theoretical or academic but Practical

(American Pragmatism – a philosophy which says that man should forget all metaphysics and recreate his own reality through confronting and solving problems he encounters but without applying any theory. A bottom up approach)

Fisher and Uri deals with 2nd level issues, how to negotiate with the other party regarding the negotiating.  

1. Bad dichotomy between, “Soft” and “Hard” negotiators.

2. Good Negotiators agree on 2nd level norms and play by those rules!
Historical Background:

Pragmatism of the 50s: Is expressed by Oliver Wendell Holmes’ quote: The life of the law has not been logic; it has been experience...The law embodies the story of a nation's development through many centuries, and it cannot be dealt with as if it contained only the axioms and corollaries of a book of mathematics.
Fisher and Uri Getting to Yes
1. Separate the People from the Problem

a. Be Hard on the Problem and Soft on the Peopl

2. Focus on Interests and not on Positions

a. Fundamental Interests

b. Procedural Interests

c. Relationship Interests

d. Principles Interests

3. Find Options for Mutual Gain

a. Brainstorming Session

4. Create Objective Criteria 
All this through:

1. Active Listening 

a. Listening

i. Being Quiet – (not speaking, not deciding cognitively before everything has been said, not being judgmental)

ii. Expressing Interest (verbally, body language)
2. Revealing

a. Open questions, 

3. Summary - שיקוף
Arbitration
Anti – Mediation

Arbitration and Legal Proceedings: 

· Similar: 3rd party decides based on law (but the sides can uproot procedure)

· Different: dependent on the will of the sides. Private. 

Types of Arbitration

1. Obligitory or Advisory – (מחייבת או מייעצת)
2. Mandatory or Voluntary – generally voluntary but at times the sided obligate themselves.

a. A clause in a contract.

b. Standard Contracts. 
3. Formal  or non-Formal – non formal is connected to small groups who have their own way of dealing with things, mafia, Kadi, bursa, etc. Formal is of the courts based on law.

4. Privat or Public

Advantages of Arbitration:

1. Flexibility 

2. Speed: sometimes the sides will decide how long the process must take.

3. Expertise: the sides can chooses an arbitrator who is an expert in the specific area

4. Finality: usually no option to appeal.

5. Private.

The Process:

1. Choosing an Arbitrator and Initial Hearings

2. עידוד לפשרה
3. Sides Present their Sides

4. Decision

5. העדר פניות
6. Procedural Jsuticd
Weakness of Arbitration
1. Usually between “one-time-player” and companies which are “multi-time-players”.
2. “In House Arbitrators: Often the arbitrator is employed by the company.
3. הפרטת הצדק – Judith Resnick:  Allows big companies to “לעקוף” the מערכת of the courts.
Advantages of In-House Arbitrators – often are more aware of the situation and have an interest of helping out dissatisfied clients. 

Craetive and Succefull Mediation Examples

1. VCF (Victim Compensation Fund) for 9/11

a. Legal Elite realized how bad it would be for the victims’ families to begin law suites against the Airlines, the Towers company, the insurance co., etc.  They devised a “new fund”

b. Keneth Femberg organized the fund pro-bono. He created the rules and regulations. 

i. If you choose the Fund arbitration you may not sue anywhere else

ii. 97 % chose the fund!

iii. Was a very Therapeutic Procedure for the victims. 

Types of Arbitration:

1. Interest Based Arbitration

2. בוררות על בסיס חוזה מתחם – the sides give the Arbitrator a bottom and upper limit for settlement.

3. זבל"א (זה בורר לו אחד) – each side chooses an arbitrator and they then choose a third.

4. Bottom Line Arbitration – each side comes with a settlement and the Arbitrator chooses based on a compromise.

5. Mediation-Arbitration  - the mediator at the end of an unsuccessful mediation decides as an arbitrator.

6. Arbitration-Mediation – the Arbitrator hears the case, decides, doesn’t tell the sides, then sits as a Mediator. 

7. Agreement Betterment – an arbitrator is employed after a negotiation agreement has been reached for the purpose of creatively improving the agreement for both sides. 
History and Development of Law and ADR
1. 60s-70s : Mnooken and Kornhauser – “Bargaining in the Shadow of the Law”  - settlement through negotiation is pervasive but it is important to notice how the law effects the negotiations. 
a. חזקת גיל הרח Example: The moment the חזקת גיל הרך was changed the woman were disproportionally loosing out on divorce settlement negotiations. The law effects negotiations. 
2.  80s : Menkel Mido takes what Fisher and Uri said about mediation and applies it to the legal process. Fisher and Uri were outside the legal structure but she takes it inside!
a. Particularly:  She creates categories to classify conflicts and to determine if they meet the מו"מ משלב criteria.
3. : מנוקין פפט וטולומלו: Beyond winning: Job of layer is not only to win but also to balance the tension of;
a. Creation and distribution of wealth (connected to the prisoners dilemma)
b. Balance of empathy and effective strategy (connected to emotions of the case)
c. Tension of representative and represented – (connected with institutional impediments)
4. The “Therapeutic Lawyer” or the “The Problem Solving Lawyer”

5. מו"מ מנצח – Ronen Setti – applies the “Problem Solving Model” in a litigious way to settle cases and provide best results for his clients with an emphasis on collective resolution to the case. Not a very pure model but a mix of “problem solving and competitive negotiation”
6. The “Problem Solving Lawyer” – one who combines all of the interests and yet remains loyal to the needs of the sides! 
a. Opening Statements – express the problem solving approach.
b. Open Communication
c. Creating a Problems Solving Atmosphere 
d. Reframing 
e. Conducive Information Exchange
f. Creative brainstorming of legal and non-legal resolution oppurtunities
g. Taking Advantage of Mediation opportunities (caucuses)
The Mediation Process – very important to retain a clear process in order to remain neutral.

1. Opening: introduction, mediation contract, 
2. Information Exchange:
3. Agenda Formulation and Issue based negotiations – breaking up the debate into separate things and dealing with each one individually: 1) Emotions 2) Business 3) Future.
4. Caucuses (if necessary)
5. Agreement and Contract (ס' 79ג)
Fitting the Forum to the Fuss

Multi Door Forum: Frank Sanders envisioned, at the Pound Conference, a “multi-door” forum for dispute Resolution. For every dispute two question must be asked before directing the dispute to its proper Dispute Resolution Forum:

1. What are the interests of the Parties.
2. What impediments are there against settlement.
Chart Number 1 – What are the interests of the parties to the dispute?
	מטרת הלקוח
	שפיטה
	בוררות
	גישור
	ENE

	הוכחת צדק - Vindication
	3
	2
	1
	

	סודיות - Confidentiality 
	1
	3
	3
	

	רגשות - Emotions
	1
	1
	3
	

	מהירות - Speed
	1
	3
	2
	3

	מקסום סעדים - Creative Resolution Options
	1
	2
	3
	1


Chart number 2 – What is preventing settlement 

	מכשול
	שפיטה
	בוררות
	גישור
	ENE

	תקשורת לקויה
Poor Communication – Institutional Impediment
	
	
	3
	

	רגשות
Emotion
	
	
	3
	

	עובדות שנויות במחלוקת
Informational Gap
	3
	
	2
	

	פערים בחיזוי התוצאה הצפויה/אופטימיזם מופרז
Over-Optimism: “Kahaneman and Taversky"
	2 – שפיטה תעזור באמצעות הליך של גילוי מסמכים
	2
	2
	3 – נותן בוחן של המציאות

	צדדים מרובים שאינם מיוצגים
Institutional Impediments
	
	
	3
	


IMPORETANT FOR TEST: When considering reasons for possible failure to resolve the case consider the “Impediments to Settlement” as mentioned above: 
a.  Cognitive: Crazy Vindication, Cognitive Dissonances, Exaggerated Optimism, Hate of Loss, Oppositions to Settlement Offers, Law of Small Numbers.  
b. Institutional: Limited Information, Multiple Special Parties, Problem of Representation
	מאפיין
	מו"מ
	גישור
	בוררות
	שפיטה

	דרגת פורמאליות
	הכי נמוכה. רק בין הצדדים.
	מעט יותר גבוה אך עדיין לא פורמאלית
	מדובר בהליך פורמאלי יותר. מידת הפורמאליות נקבעת לפי רצון הצדדים, תוצאת הבוררות לפי פקודת הבוררות נחשבת כפסק דין.
הבוררות מתחילה עם זאת, להידמות לשפיטה מבחינת הפורמאליות רק שהיא יעילה יותר.
	הכי פורמאלי. משפט המדינה והחוק.
ההליך עצמו מוסדר על פי חוק ופרוצדורה.
הנושאים עצמם מוכרעים ע"י שימוש בנורמות משפטיות.

	תפקיד הצד השלישי
	אין תפקיד לצד השלישי
	יש תפקיד למגשר.
הוא מרכז את החלפת ההצעות ומציע דרכים לשם יישוב הסכסוכים.
	צד שלישי מתערב ומכריע בין שני הצדדים. הצד השלישי מכריע באופן סמכותי. הפן ההסכמי הוא בבחירת הבורר ובחוק שיחול.
מדובר בצד מומחה. 
	השופט הוא המכריע. 
ממונה צד שלא נבחר ע"י הצדדים. צד זה איננו מומחה בהליך.

	טבע ההליך
	החלפת הצעות בין הצדדים
	הליך פרטי. הצגת טיעון מנומק בפני צד שלישי ע"י הצדדים.
	הכרעה של צד שלישי לאחר ששמע טיעונים רציונאליים של שני הצדדים.
	השמעת טענות והכרעה שיפוטית.
הצגת עובדות בפני הצד השלישי.

	תוצאה
	הסכם פרטי, חוזה בעל אופי פרטי. 
	חוזה. עם זאת ניתן לתת גם ביטוי ציבורי למרות שמדובר בחוזה בלבד.
	פסק דין מחייב (לא תמיד מנמקים – קשור להסכמת הצדדים).
	פסק דין מחייב ומנומק.

	פרטי / ציבורי
	מאוד פרטי – רק בין הצדדים. ניתן לאשר הסכם פרטי בביהמ"ש ולתת לו תוקף ציבורי.
	פרטי לחלוטין. עם זאת, ככל שהגישור מתפתח הוא הופך לחלק  מהמערכת ולכן הוא הופך לציבור. ניתן לאשר הסכם גישור כפסק דין ולגשת איתו להוצל"פ.
	פרטית במובן שהתוצאה היא פסק דין שמכריע בין הצדדים שלא כפוף לערעור (זהו מין הליך של שפיטה פרטית שלא ניתן לערער עליה (יש עילות מסוימות לביטול).
	שיא הציבוריות. פסק הדין פורסם ויש אפשרות לערער עליו.


6. The Problems Solving Judge 
a. Judith Resnick the Roles of Judges - 

i. 1980 – The Administrative Judge: From the 70s the Judge’s role is “EFFICIANCY”. Finnish as many cases as possible and ease the system.

ii. 1990 – The Problem Solving Judge: There are special judges for “pre-trial-comparamise” etc. A “Problem Solving Judge Developed to help better resolve conflicts.

iii. 2000 – The Therapeutic Judge – The judge is expected to cause therapeutic changes in those who come before court.
Alternative ADR Methods

1. Rights based negotiations – mediator acts like a judge who is ruling based on “פשרה”

2. ENE – early neutral evaluation

3. All types of Arbitration
a. בוררות מייעצת


b. בוררות ע"פ אינטרסים
c. מתוחם מראש
d. הצעות סופיות
4. Mediation-Arbitration

5. Arbitration-Mediation

6. Mini-Trial – With a Judge only.
7. Summary Jury Trial – With a jury.
Apology In the Courtroom – Charedie Rabbi Biton, a candidate for Dayanut,  felt he didn’t have to pay for his parking spot and the Ethiopian parking lady didn’t let him go without paying. Judge Drori decided not to rule criminal charges and only civil damages because of the “Sincere apologies in the court”. Judge Drori pointed out how it was a moment of profound sincerity, “אפוף הוד ושגב” “Wrapped in splendor and exaltedness”.

· However, the Supreme Court criticized him for this. 

· The Difficulty: allowing apology to change the sentence may create insincere apologies. 

3 Periods of ADR
1. Formative Years: Pound Conference but with much debate regarding its necessity. It height was with “Therapeutic Jurisprudence”

2. Opposition

3. Institutionalization – In the US from the 90s. 

a. 1998 – Law passed requiring courts to deal with overflow of court dockets.

b. Facilites for ADR Study

c. Creation of a State organizing committee 

d. פרוייקט מהות 

e. הכרה חוקית 

i. 1984 – תוקן סע' 15 לחוק בתי המשפט
ii. 1993 – תוקנו תקנות בתי המשפט גישור – 
iii. 1998 – מרכז הארצי לגישור
p. 48 in notebook.

f. ADR clauses in contracts

g. ADR Departments in Firms

h. Mediator Unions

i. New Lawyers according to Sanders who consider all alternatives
i. The Charts to determine which method is best!
IV - ADR Opponents
Hisroty: In the 80s, shortly after the establishment of the ADR movement some legalists were outraged!

1. Privatization of Law

a. Owen Fiss – “Against Settlement” : 
1. Justice over Peace: The purpose of adjudication is not to “settle disputes” and promote peace but rather to definitively determine people rights!  If neighbors quarrel then the society has an interest in re-affirming who is right and who is wrong based on societies determination of rights.  Paragraphs in his Article
2. Imbalance of Power – settlement presupposes equality when in reality at the core of the disputes is “inequality” which society has an interest in definitively determining based on rights!
3. The Absence of Authoritative Consent – settlement presupposes individual sides to a conflict when in reality most conflicts contain many sides and the settler can’t take into account their interests.
4. The Lack of a Foundation for Continuing Judicial Involvement – settlement assumes that the dispute is ended with the signing of the contract. In many disputes it is necessary to continue to include the Judge because the conflict at hand doesn’t go away when the specific point of argument is resolved. Like domestic problems.
b. Judith Resnick – Writes against the proliferation of Arbitration for similar reasons.
2. Law and Society – “Transformation of Conflicts”  AND בהלת העומס
a. Conflicts as a way of advancing Society –Auerbach, “Justice Without Law” – The need for 
b. Sarat, Abel, and Felstiner: “The Emergence and Transformation of Disputes: Naming, Blaming, Claiming”. Only appx. 4% of conflicts get resolved in court. ADR focuses on this tiny tip of the iceberg and tries to limit those disputes. Effort should be invested in the opposite direction – to increase legal disputes through raising awareness at the lower levels of the pyramid, the UNPIE level!
c. Misperceived Court-Docket Hysteria – Galanter
Galanter
1. Disproves – The motivation of the ADR founders was not really to decrease the burden on the courts because of too many court dockets. In reality there has NOT been an “overflow of cases” which burdened the courts – Naming, Blaming, Claiming (very few cases get to court!)
2. Claims – the motivation for ADR was to limit judicial activism
3. Feminist Movement

a. Mediation Oppresses the weak and retains the hegemony – Radical Feminists: the courts work by the weaker parties receiving representation and then becoming equal to the stronger parties! In mediation the stronger parties always win out!
b. Feminist Argument – Society has lead women to be oppressed but the courts have safeguarded equality. Mediation is a way around the safeguards of Legal Rights and Legal Equaltiy.
1. Some feminists support mediation as actually safeguarding women’s rights more than the courts (run by male judges…)
2. Mediation is Appropriate for Women because they are by nature more communicative.
Generations of Mediation
1st Generation – Pragmatic Mediation of Fisher and Uri:

The Pragmatic Mediation fulfils stories:
1. סיפור הסיפוק: The dominant feature of pragmatic mediation is to overcome the impediments to settlement. 
2. סיפור הצדק החברתי: Very little importance in mediation

3. סיפור הדיכוי: The mediation resolves conflicts but doesn’t always empower the weak parties and doesn’t help them gain skills for avoiding conflict in the future or for dealing with it before it erupts to a sever conflict.

As a result two more approaches were devised:
1) Transformative Approach

2) Narrative Approach

2nd Generation:

Transformative Mediation  - Baruch Bush and Roger Folger – “The Promise of Mediation” 
1) Empowerment – enabling the sides to define their own issues and to seek resolution alone
2) Mutual Recognition – to understand the other person’s point of view.

Conflict = an opportunity for growth!

Settlement = is not essential at all to the process. The purpose of the processes is “Empowerment and Recognition” 
Criticism of Transformative Mediation – overly individualistic + Passive: 1) It focuses only on the needs of the individual and no on the root of the problem which might be societal. 2) The Mediator is only focused on the individuals and their “subjective individualistic” morality and not on objective societal conceptions of right and wrong.


3rd Generation – Narrative Mediation – John Winslade and Gerald Monk

People live lives according to subjective narratives and not objective reality. This story has internal coherence. Any divisiveness is usually into our story.
Social Constructionism – ???

Three Stages to transfer the sides from the Dominant Story to the Alternative Story
1. Engagement – the Mediator empowers the sides to engage eachother in a problems solving atmosphere 
2. Deconstructing the Conflict Saturating the Story

3. Constructing the Alternative Story 

1

