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I - Law and Morality – to what extent should law be based on morality:
Philosophy

Plato – Euthyphro Dialogue: The nature of morality – is it moral because the gods commanded or have the gods commanded it because it is moral?

1. Theocentric Approach – theology is at the center. It is moral bec. the gods commanded it so.

2. Ethnocentric Approach – habit is at the center. Man develops morality over time through understanding the world and the gods will is that man will understand what morality is through experience and not command. Acts are moral and that’s why the gods command one to do it but the command is secondary.

Danny Statmen, דת ומסר – Supports for a Theocentric or Ethnocentric Appraoch

1. Theocentric Approach:

a. Commander’s Perspective

1. Loss of Transcendentalism – (Marti Luther and Deicart) to say that morality is defined by habitual behavior anchors g-d into mans’ world. G-d doesn’t rule but is ruled by man.
2. Liberty – G-d is all free and not subservient to any being. If morality is determined by good habit, exists outside of g-d, then g-d is limited by it because g-d is moral.
b. Follower’s Perspective
3. Loss of Transcendentalism – אובדן הטרנצנדנטליות.
4. Relativism - רלטיביזם – morality changes and if it is defined by habit then g-d is not stable or secure.

5. Loss of Definiteness - אובדן הוודאות – if morality is determined by habit and behavior then it is never clear what g-d wants from man.
1. Problem: not very strong because even a Theocentric approach presents questions as to what g-d wants from man.
2. Ethnocentric Approach

a. Commander’s Perspective

1. שטחית המצווה: Loss of Depth for the Commander: if the only reason an act is moral is because it was commanded then it can be that the commander is asking people to do random things which means the commander makes no sense. The commander is worthy of more respect if he commands only moral actys.

1. Leibowitz – saying that an act is moral because g-d commanded it makes g-d equal to the devil. Both ask random things!

b. Follower’s Perspective

2. 
יוזמת העושה: A Theocentric perspective takes all meaning away from the servant. The acts aren’t coming from the goodness of the servant but rather from cold robotic action.

Christian Approach – primarily developed around 16th Century w/development of Protestantism by: Martin Luther. Kelzin. 

3. Majority of Christian Philosophers = Theocentric Approach.

Jewish Approach – Unclear

מסכת ברכות: משנה. האומר על קן צפור יגיעו רחמיך ועל טוב יזכר שמך, מודים מודים - משתקין אותו. 
Gemara: פליגי בה תרי אמוראי במערבא  

1. חד אומר מפני שמטיל קנאה במעשה בראשית – because it means g-d has mercy only on birds.

2. חד אמר מפני שעושה מידותיו של הקב"ה רחמים ואינן אלא גזירות.

a. רש"י (Theocentric) - says מידותיו = מצוותיו – Rash”I represents the Theocentric approach.

b. רמב"ם (Theocentric) – the reason for שילוח הקן cannot be רחמים because g-d orders שחיטה for other animals.

c. רמב"ן – (Ethnocentric) – agrees with the רמב"ם in that the reason for the מצוות isn’t because g-d is moral. However, the reason Is bec. he wants man to be moral! The גזירות are so man will be moral!

אבי שגיא – in his book יהדות – דת ומוסר: 

1. מודל ההכלה – חפיפה מלאה! Morality and הלכה can never contradict. Either morality defines what is הלכה or הלכה defines what is מוסר.

1.1 הלכה will require jews to do anything that is considered מוסרי
1.1.1 Only voiced by Reform.

1.1.2 Not relevant because it disregards הלכה.

1.2 Anything הלכה says is מוסרי.

1.2.1 Not relevant because disregards מוסר.

Attempts to Prove 1.2:
ר' עובדיה מברטנורא – הקדמה לפרקי אבות: it starts with משה קיבל תורה מסיני ומסר אותו....Proves that morality was defined by g-d at Sinai. 

a. Inconclusive proof because it only shows that what it says in פרקי אבות is from Sinai and not that all norality is from Sinai.

חזון איש: אמונות ודעות: 
a. איסור of לא תתגודדו (הגבלה על תחרות) doesn’t apply to חינוך. According to הלכה, new teachers may take jobs of old teachers even though it will lead to לשון הרע, קטטות, ועוני from the old teachers: חזון איש: shows thatחושן מפשט, הלכה  defines what is moral!

a. גזלנות – the הלכה defines all laws גזל, לשון הרע etc.  Rationally, morality emanates from law because morality in and of itself is fickle. 

i. ישראל סלנטר – founded the מוסר movement as a counter to חסידויות which not everybody could be a part of. Didn’t succeed in entering mainstream Yeshivot so they started their own Yeshiva in Nevardic: 

· Nevaredic – the more one puts himself down the more he’ll become complete.

· Slobodka – opp. of Nevardik. The more one acts complete the more one will be complete.

· חזון אי"ש: A student of Nevardic who rejected their ways. Always studying מוסר is bad bec.

· גבהות לב - (they think they’re better than everyone else.) and don’t listen to criticism from שומרי הלכה.

· בטחון עצמי - Over-Confidence and will fail because they don’t listen to שומרי הלכה.

b. האש קודש (הרב קולונימוס מפיאסצנע): community rabbi killed in the holocaust (which surely effects the way he feels about מוסר חילוני) 

a. Jewish Thought – G-d is the source of אמת which is what is moral. 

i. מצוות שכליות: everyone agrees are because they are moral.

ii. מצווות שמעיות: the non-jews make fun of but for the jew they are just as moral!

· The Strongest מודל ההכלה source.

2. מודל האינדיפרנטיות – Indifferent Model: two distinct and separate system with no connection whatsoever and therefore NO CONFLICT!

1. Issiah Liebowitz:

i. The nature of action is determined by the motivation of the performer. 

1. Morality: Killing someone to put them out of their misery is moral whereas murder is not.

2. Jewish Law: Performing an action because you are accepting g-d’s supremacy is a religious act. However, if one performs the very same act because of moral sympathies then he is denying gods authority. 

a. Giving charity because of mercy to the poor and not because g-d demands it is terrible!

Criticism: Conflict between JL and Morality: Purim where g-d asks to celebrate through שמחה ומשתה the revenge killings of many non-jews. (he doesn’t accept that the jews acted in self defense after Haman was hung but rather they attacked the non jews for revenbge). 

· Answer: Purim gives a way out by traveling to Jerusalem for the first day and to TA for the second.
3. מודל מעורבות חלקית – a connected relationship between JL and Morality. 

1. רס"ג באמונות ודעות: 3 Sources of Truth:

· Model 1 (מודל ההכלה) is impossible because completely immoral commandments will never be followed.
· מצוות שכליות: מכילות מוסר.
· מצוות שמעיות: מנותקות ממוסר.
2. שמונה פרקים (הקדמה לפרקי אבות) רמב"ם – Strife v. Innate
כובש או ישר
· Philosophers – prefer ישר because the person is a better person.
· חז"ל – prefer כובש because there is more צער and therefore more reward.
· רמב"ם
1. מצוות שכליות – preferable ושר
2. מצוות שמעיות – preferable כובש
II - Jurisprudence and JL

Positivism – didn’t originate in law but in philosophy. Their claim is that when you analyze an a field you must analyze that field purely and entirely from within itself. This is logical positivism and it has affected the law. When one analyzes the law they must remain entirely within the law and may not involve external sources.

פוסקי ההלכה – are almost all positivists:

Rabbi Soleveitchick – moral concerns and values may motivate a Rabbi to take a case seriously but may not influence his החלטה הלכתית.
III - Topic 1 – כבוד הבריות
Reasons for Choosing כבוד הבריות
1. The הלכה itself recognizes it as a moral value. 

2. Comes up frequently and in all generations, תנאים, אמוראים, ראשונים, וכולי. 

3. Anchored in a rule: "גדול כבוד הבריות שדוחה לא תעשה שבתורה"
What is כבוד הבריות?

· Martin Luther (Protestant) discerned between two types of Respect

· Honor – (inequality) respect based on position. 

· Dignity – (equality) respect based on בצלם אלוקים.
· Jewish Law – all types of כבוד are the same. כבוד הבריות is same as, כיבוד אב ואם, המלך, הרב, המת.
כבוד אדם  verse כבוד שמים – a priori, g-d should win:

תקופת התאים
1. סנהדרין – בבלי: PUNNISHING FATHER: a son carrying ביה"ד punishment of מלקות should hit even is father because כבוד שמים עדיף over כיבוד אב ואם just like כבוד שמיים עדיף on hitting anyone who said g-d’s name in vain.

· כבוד בריות looses!

2. קידושין – בבלי: STANDING FOR ELDERS: Torah learners may stand for rabbis only twice a day bec. if they stand more they will be respecting the Rabbi more than g-d for whom they respect 2 per day in קריית שמע. 
· כבוד בריות looses!

3. מכילתא דרבי ישמעאל and also בבא קמא - בבלי: EMBARRASMENT WITH שה: Normal robbery = כפל as הרתעה. Roberry בנסיבות מחמירות of מכר או טבח = 4 או 5. 

· רבי מאיר: Bad robbery is 4 (like with שה) but there is extra קנס with שור which serves a productive use. 
· רבי יוחנן בן זכאי: Bad robbery is 5 (like w/שור) but 1 is taken away when stealing a שה because of the embarrassment of carrying it on shoulders. 
· כבוד בריות is used to change an odd law! Not a very strong source because it is just interpreting an already known rule.
4. ספרי דברים: ARMY CHICKENS – רבי יוחנן בן זכאי explains that the פטורים from war, ארש אישה ולא לקחה, נטע כרם ולא חללו, בנה בית ולא חנכו are all in order that the ירא ורך לבב won’t be embarrassed. Whereas all those need to bring witnesses the ירא doesn’t because עדיו עימו in that he soils his pants on the battle field. 
· כבוד הבריות is used to explain an odd law.

רבי יוחנן בן זכאי – he is the speaker of both midrashim (stealing + war exemptions) lived during destruction, lead israel from jslm to Yavneh. צמצם תורה לד' אמות של הלכה.

·  Stealing – even though Jews were no longer had control of the police and courts, he emphasized the values of the laws which allowed the laws to be regarded as still relevant.
· Exemption from Military – no more Jewish military but he emphasized the values behind them.

Criticism: This is all אגדה and not הלכה and therefore according to some people it is less relevant.
5. יומא: TESHUVA – גדול תשובה שדוחה לא תעשה שבתורה regarding מחזיר גרושתו. In ירמיהו Israeli is compared to a woman and g-d a husband. Israel betrays g-d but g-d takes them back even despite a concept of מחזיר גרושתו.
· Proves that "גדול פלוני שדוחה פלוני" is not a normative or mathematical statement but a manner of speech. When dealing with אגדה and not הלכה then "גדול..." is not to be taken literally but rather to be understood as שבח for a particular value.
SUMMARY of מדרשי הלכה: The value of כבוד הבריות is passive and falls away against הלכה.

תקופת האמוראים
6. כלאים – ירושלמי: STRIPPING IN THE MARKET: a man walking in market realizes he’s wearing כלאים. 
· חד אמר יתפשט – bec. its an איסור תורה
· חד אמר לא יתפשט – based on דברי רבי זעירא who was the source for not leaving לימוד תורה because of כלאים או מוות. Because דוחה כבוד ציבור שעה אחד.
· נשאר בצריך עיון: however it seems that the weight is in רבי זעירא direction.

· כבוד הבריות beats כלאיים in a צ"ע
7. ברכות – ירושלמי: KOHEN MOURNERS: the כהן is a mourner and the group coming home with him from the cemetery can take a short way to his home with graves and טומאה or להטריח את הציבור by taking a long way. ANSWER: go the short way bec. כבוד הציבור גובר על לא תעשה של טומאת כהן.
· כבוד המת beats a דאורייתא!

SUMMARY Time-Line of ערך of כבוד הבריות
1. No such thing.

2. רבי יוחנן – Tanaim: post 2nd temple destruction, uses the value as an interpretive tool.

3. רבי זעירא – 3rd Generation Amoraim: uses it to change halacka in the context of כלאים + מת  and Kohanim. (This is the height of the use of כלל כבוד הבריאות) 

8. עירובין - בבלי: EXCOMMUNICATION: רבינא ורב אשי – while studying on Shabbat they see a man tying a donkey to a tree and רבינא yells at him to stop but he disregards and then רבינא puts him in חרם in front of רב אשי. He is asked by רב אשי if it would have been more appropriate to wait to put the man in חרם in a non public forum. The answer is NO bec: "אין חכמה ואין תבונה ועצה כנגד ה' וכל מקום שיש חילול ה' אין מחלקין כבוד לרב".
· כבוד הבריות LOOSES!

9. בבלי שבועות: TESTIMONIAL LOST AND FOUND: רב הונא is a witness to a case of איסורא and JL requires עדים to give testimony. But it is disrespectful for him to be examined by people less smart then him. 
a. Q: Based on חכם פטור מהשבת אבידה אם זה לא בכבודו Rav Huna should be exempt.

b.  A: In serious cases of איסורה then: אין חכמה ואין תבונה ואין עצה כנגד ה' וכל מקום של חילול ה' אין מחלקין כבוד לרב.
· כבוד הבריות LOOSES

10. בבלי סנהדרין – ZEALOS KILLING:פנחס בן אלעזר הכהן  didn’t need to respect משה by asking him before acting on הבועל נכרי קנאים פוגעים בו because "אין חכמה ואין תבונה...ואין חולקין כבוד לרב".
· כבוד הבריות LOOSES

11. ברכות – בבלי: SAME NAKEDNESS!: The strength of כבוד הבריות weakens! רבי יהודה says in the כלאים case that the person should take off cloths, contradicting רבי זעירא.

a. "אין חכמה ואין תבונה ואין עצה כנגד ה' (משלי) וכל מקום שיש חילול ה' אין חולקים כבוד לרב" – in contradictions between rational (innate morality) and JL then gods’ JL wins. 

b. "כל מקום שיש חילול ה' אין חולקים כבוד לרב" – what’s the connection of the second half?

i. רמב"ם הלכות כלאים: Interprets the סוגיה differently: A person sees someone w/כלאים, even his rabbi, must jump him and strip him! STILL PROBLEMATIC!

ii. שגרה – known sayings are said completely even when only part of the saying is relevant. Like saying the son of a "גרושה וחלוצה" even though its only one of them…

11.1 ATTACK of RULE – כבוד האבל גובר על כבוד שמים: The Kohenim may escort the אבל through a בית פרס (מקום עם מתים) so as not to embarrass them by leaving mid funeral procession. 
· ONLY טומאה מדרבנן.
11.2 ATTACK of RULE – כבוד המלך גובר על כבוד שמים: Kohanim would jump over sarcophaguses to great the king.

· ONLY טומאה מדרבנן because there is a חלל טפח between the מת וארון.

11.3 ATTACK of RULE – גדול כבוד הבריות שדוחה לא תעשה שבתורה!

· ONLY for איסורים regarding לא תסור מכל אשר יאמרו לך ימין או שמאל which are דרבנן!
11.4 ATTACK of RULE – השבת אבידה. It say"אם תראה שור חברך נידך, והתעלמתם מהם פעמים שאתה מתעלם. There are 3 exceptions to השבת אבידה: 1) For a kohen in a cemetery. 2) For a Respectful person if its below his respect. 3) If its economically not worthwhile. Proof that “כבוד” uproots torah obligation of השבת אבידה.
· השבת אבידה is a special thing mentioned in the torah and its only ממונא!
11.5 ATTACK OF RULE – נזיר. A נזיר is not allowed to get טמא even for his family (like a Kohen Gadol, as opposed to a Kohen). However, for a מת מצווה, he MUST. (הסבר של התוספות) – כבוד המת גובר על טומאת נזיר מדאוייתא!
· שב ועל תעשה שני
· רש"י – שב ואל תעשה
· גאונים  – both the נזיר and כהן are special:
· נזיר – לאו שינתן לשאילה – he can bring a Korban to get out of it.
· כהן – לאו שאינו שווה בכל.

11 - Problems with the SUGYA:

1. No normal order of הלכה מול ערך כבוד הבריות: First כלאים beats out any value of כבוד bec. אין חכמה ואין תבונה.... Afterwards, הלכה loses to 2 types of values ofכבוד (אבל+מלך) . Then הלכה gets stronger again!
2. Contradiction between 12.1 (אבל) and 12.2 (מלך) which say that כבוד only beats very weak דרבנן and in 12.5 (מת מצווה) it beats דאורייתא! No need for the first two examples to attack "אין חכמה ואין תבונה..." because the last example is the best example.
a. A1 – רמב"ן: the later examples in which כבוד הבריות beats אין חכמה, overrule the first examples so the מסקנה is in favor of כבוד הבריות.
b. A2 – Dialectic Approach: There are contradicting approaches within חז"ל.

c. A2 – Synthesis Approach:?????  

3. This contradicts other סוגיות בבלי which give clear messages regarding ערך כבוד הבריות beating out דרבנן.
4. מדרשי הלכה and מקורות ארץ ישראליים give strength to כבוד הבריות and the בבלי doesn’t.

SUAMMRY: הלכת פתיחה that g-d’s law always wins and then 5 examples of how כבוד הבריות overcomes JL. 
1. גישת כור ההיתוך – SYNTHESIS

2. גישת רב-תרבותיות – DIALECTIC
1. אין חכמה: 1) כלאיים 2) כבוד האבל וטומאת כוהן = דרבנן חלש 3)כבוד המלך וטומאת כהן = דרבנן  
2. כבוד הבריות: 1) השבת אבידה – חכם ולא לפי כבודו 2) טומאת כהן ונזיר במת מצווה
Reason for Contradiction in בבלי and not in מקורות ארץ ישראליים (מדרשי הלכה)
ברכות – בבלי: Rav פפא asks אביי why miracles happened in earlier generations and not now?
1. Unaccepted: They learned נזיקין all the time. BAD answer because they weren’t as learned as they are now.

2. Accepted: רב אדא ripped off a red garment of a woman in the market he thought was Jewish even though she wasn’t and he was made to pay a huge fine!
a. Explanation: In בבל there was שמד. Judaism was being attacked (example with נרות חנוכה that are meant to be placed far from window in dangerous times). 

Answer: in בבל Judaism and JL was being attacked and there is little room for ערכים in that situation. The חכמים were nevertheless bound by the rule established in מקורות ארץ ישראליים that גדול כבוד הבריות שדוחה לא תעשה שבתורה but had to interpret it בצמצום in order to protect the law!
ספרות ההלכה
12. תשובת הריב"ש – Q: Can clothing be sewed on חול המועד and uproot a איסור דרבנן to respect the father of the baby for the ברית. 
A1: NO! לא אומרים חטא כדי שיזכה חברך. No reason for the חייט to sin for the respect of the father.
A2 – תשובת הריב"ש: NO! But for a different reason. One is allowed to sin for the respect of another just like in גמ' בבלי where Kohanim sin for אבלים וכוהנים. Rather:

1. רשימה סגורה: The רשימת כבוד in בבלי which allows for certain sins is a CLOSED LIST!
2. Everyone knows the baby was born on חול המועד and there is no disrespect!
· Weakens the strength of כבוד הבריות  by creating a רשימה סגורה.
· He is a Legal Positivist.
13. תשובת החוות יאיר – Q: Why the הלכה that a כהן must run out of his house NAKED when there are those the פוסק like רבי זעירא that המוצא כלאים בשוק הולך אפילו שעה אחת?
Distinction between שוק and בית as far as privacy and even if כבוד הבריות (שלא ילך עירום) applies in shuk it doesn’t apply in all cases.
· Weakens כבוד הבריות in that it only applies in certain (very public places)

14. שות הרמ"א – a woman was already covered in the הינומה but it took a long time to arrange the נידוניא and by the time it was arragned it was Shabbat but the רמ"א arranged the marriage in any event because of כבוד הבריות.
1. דעת רבנו תם: If there are no kids then marriage is בגדר מצווה and not רשות and allowed on Shabbat.
a. Even though רבנו תם is דעת יחיד it seems רבנו תם relies on him because of the added issue of כבוד הבריות.
2. שמא יתקן כלי – song and dance was forbidden on Shabbat שמא יתקן כלי. The תוספות allows song and dance nowadays because no one knows how to make כלי שייר.
a. The prohibition of wedding on Shabbat is שמא יכתוב and nowadays no one is בקיא במומחיות.
3. צביעות – weddings are done very often on Fridays and often things take long and enter into Shabbat.
15. Rav Ovadya Yosef – USES כבוד הבריות to uproot דרבנן
Non-Religious woman who in the past had an abortion and then חזרה בתשובה and re-married. The husband didn’t know of her past and when she gave birth with her first child w/the new religious husband the husband planned a פדיון הבן. At the event the woman in panic called Rav Ovadya and he said that ברכה לבטלה is only דרבנן and that גדול כבוד הבריות שדוחה את לא תעשה שבתורה uproots only דרבנן. 

IV - הלכה ואגדה
ביאליק – the הלכה is קפדני and the אגדה is גמישה. PAST - גומלין: The הלכה takes the values of the אגדה and turns them into practical rules. PRESETN – נתק: A stark line between the two. 
 - שו"ת הריב"ש14th CE: Q: What’s the source for קדיש? A: אגדה! A story in "ספר אורחות חיים" 12th CE where a dead man shows up carrying logs on his shoulder which symbolizes unrest because no one said קדיש for him. 
מעמד אישי

1. בבלי – סנהדרין: Agada – even though עכן sinned he was called a ישראל. Ravאביי  says – הדס בין קוצים עדיין הדס. RASHI: uses this as a Halachik source that a יהודי that sins is still considered Jewish.
2. שו"ת רש"י: woman married to two non-observant men. RASHI: she stills needs גט for each!
3. שו"ת רש"י: Woman’s husband died and his brother lives like a goy. IS ייבום applicable? RASHI: YES! Therefore חליצה is necessary! 

4. NOT מעמד אישי  but Monetary: שו"ת רש"י: may take ריבית from Goyim but not from Jews who live like Goyim.
a. Expands the acceptance of non-observant Jews as Halackaik Jews from מעמד אישי to monetary!

Weakening of אגדתות
5. אוצר הגאונים – One may not rule according to אגדתה because:

a. ר' האי - law passes through שמעוה and אגדה each generation makes up and therefore cannot be used to rule.
b. ר' שרירא גאון – what is learned out from פסוקים, הני מילי אומדנא – just estimations. 

i. SOURCE: ירושלמי – פאה which says: לא לומדים מן האגדות.
ii. Criticism: WRONG INTEPRATAION OF ירושלמי [Peah must be taken from each field: הלכה למשה מסיני that fields are distinguished one from the other based on how they are worked.The Sugya goes on to say that הלכות למשה מסיני may not be interpreted and must be taken as is.  
1. הלכה למשה מסיני – NO

2. תוספתא - NO

3. הגדות - NO

4. תלמוד – YES. Because this is the only חומר המעובד.
RESULT: there isn’t a fundamental problem with הלכות, תוספתא, אגדות. Just that they aren’t מעובדות. If they were מעובדות then no problem!
רשב"ם: no הלכות may be learned through study or through מעשה but rather only when a Rabbi says it straight out!
Reasons that the גאונים became so ANTI-AGADA
1. פולמוס  יהודי פנימי: 

a. ENCOURAGE HALAKIC STUDY: Talmud was new and the halachaik parts were difficult so the public focused only on אגדות which were easier. In order to encourage ppl to study הסוגיות ההלכתיות they downplayed importance of אגדה.
b. KARAIM: קראים argued that חז"ל pervert the מקרא through דרשות and their strongest examples were אגדות. In order to NARROW the argument גאונים agreed that אגדות learned from מקרא are not serious but הלכות learned from מקרא are. Takes away part of the argument by conceding to the קראים.
i. Example: 13th Century Debate between the רמב"ן and Pablo Christiano. Pablo, a Jew who converted to Christianity and attacked Judaism based on collected sources, pointed to an אדגה which says that the משיח was born during the time of the חורבן to show that ישו can be משיח. ANSWER: רמב"ן says that unlike תנ"ך the אגדות aren’t very serious and needn’t be believed in.
c. רב קוק: the גאונים who lived after 2nd Temple in חו"ל don’t disregard אגדה because they have no התגלות או השראת א"י. Those who lived in א"י were able to combine הלכה (Rational) and אדגה (revelation and התגלות)

Second Half of the Course
V – Autonomy and Heteronomy in Jewish Thought
I: תורת ההכרה – Epistemology – is one of the 4 types of philosophical studies. It is the study of how one interacts with his surroundings.
תורת ההכרה הדתית – What is the source for one’s actions in this world from a religious level.
1.  Rational School: man realizes truth through rational thought. Beliefs that cannot be explained or proved based on coherent religious thought are meaningless. רמב"ם is part of this camp.
2. אסכולה ההתגלותית – The Revelation School: one arrives at truth through spirituality and rationality can sometimes ruin that.
3. האסכולה המסורתית – Tradition School: Truth is passed down from generation to generation. 

II: Ethics

1. אסכולה האוטומיסטית – The Autonomist School – right and wrong stems from within the self. 

a. Classical Approach - Greeks: Law must reflect the ethics of the individual. The individual must strive for perfection in the context of society because man is a social creature.
i. Aristotle: There is a long process from bottom up. First, the senses are used to recognize a fact. Afterwards, he recognizes other facts and eventually shapes an opinion and eventually a world view.
b. Modern Approach – Kant: Man is made up of two conflicting parts: יסוד טבעי – natural source (desires like animals) and יסוד תבוני. For an act be ethical its source must be the individual. If one does a moral act because of an external source then it is immoral. Intuition = the self. 

i. External Sources according to Kant:
ii. Lowest: יצר האדם.

iii. Higher: Empirical Reasoning – if everyone is acting a certain way it is most likely correct.

iv.  Highest: Religion or Ideology – although it is still heteronomical it is the best because it is an organized school containing methodology.
2. אסכולה ההטרונומיסט – The Heteonomist School – right and wrong stems from an external source.
3. אסכולה האנטינומיזם – (not relevant for the Heteronomy or Autonomism sepctrum) Law is meaningless and one has to identify with the טעמים behind the law! If one focuses on the detail he misses the point! 
· Source: Jesus and Christianity: Jesus’ students were walking w/him on Shabbat and he plucked wheat and ate it. His students asked if it is allowed on Shabbat and his answer was that Shabbat is not about פרטים קטנים.
i. First level – Jesus’ Apostels: Christians were kicked out of Judaism so they had to find other followers. They went to idol worshipers and to sell them the religion they eased the technical aspects.
ii. Second Level – Paul פאולוס - Ideological אנטינויזם: highest level is to worship g-d not through following specific commandments but through general love.
iii. Third Level – Gnosticism – Radical אנטינומיזם: Following religious rules is EVIL. World is run by 1) god of light. 2) god of darkness. Acts that pertain to the good are spiritual acts and bad acts are those related to physical things. 
Sources For Ethical Autonomy – תקופת המשנה והתלמוד
1. Charles Lazarus – wrote a book to prove that Kantian thought is Jewish!

2. משנה מסכת קידושין– Abraham recognizes g-d from alone and not from an outside source.
3. מדרש רבה – Abrham learned הלכות through his kidneys. (then, they thought that thought was not done through the head but through the kidneys)

4. בבלי – עירובין – Rabbi חייא says that one can see what’s moral from looking at animals. צניעות מחתולים, גזל מנמלה, ועריות מיונה.

Sources of Ethical Heteronomy – תקופת המשנה והתלמוד
1. פסיקתא דרבי כהנא פרה אדומה – interprets a line from Job – מי ייתן טהור מטמא לא אחד. Basically, only g-d can determine that pure things will come from impure things because only g-d may demand irrational things. Examples:

1) צרעת – if there is a little בהרת then the person is impure. If his whole body is בהרת then he is pure!

2) פרה אדומה – the person impure gets pure and the person who purifies becomes impure!
2. סנהדרין – why are the reasons forמצוות  not told? Because שלמה המלך thought he understood the reason for לא ירבה לו נשים but ultimately was corrupted!

Explanation: the anti autonomizm approach may be connected with Christianity.
Middle Ages
3. פילון – describes the community in Alexandria as 1) מתייונים 2) חרדים 3) people who combine. Philon is in this class, he says.
1) Writes פרשנות to torah which is purely Algorithms. Example: מי שבנה בית ולא חנכו is means that someone who is not well established is not ready to fight against his יצר הרע. 
2) People say he follows Antinomy because he always looks at the morals and values behind pracitical things. 
4. ריה"ל – epistemologically he is a יהודי התגלותי. The source of Jewish understanding is “revelation”. Only those unable to realize g-d through revelation may use rationality. כוזרי gives rational explanations to מצוות but it’s only a בדיעבד.
1) Heteronomy.
5. רמב"ן = Revelation Approach like the ריה"ל. 

1) Heteronomy.

6. רס"ג – Middle Approach between Autonomy and Heteronomy - אמונות ודעות (The name already gives away his approach – there is “אמונה” which is not necessarily rational and "דעות" which are rational. There are 10 articles and in the first one he presents his own תורת ההכרה הדתית. He begins by describing Aristotle (although not using his name), but then describes that that is not enough and there are two more legs that a Jew must use to understand his world: 1) Rational. 2) Prophecy (קבלה) 3) Tradition (Mesoret) 

1) Middle approach between Autonomy and Heteronomy. 
7. רמב"ם מורה נבוכים (כה + כו)  - Autonomist:
1) Every actions should be considered in light of 1) תכלית 2)מימוש התכלית 

i. הבל – pointless acts with no תכלית.
ii. שחוק – There could be a תכלית . Dancing for fun lacks תכלית whereas dancing for helath has תכלית. 
iii. פעלוה בטלה – an act for a worthy purpose but the action doesn’t bring that purpose to מימוש
iv. פעולה טובה וחשובה – מימוש of a perfect תכלית.
2) רצון מוחלט  versus פעולות טובות: G-d: all his actions are פעולות טובות. Those who say that g-d acts out of רצון and there is no rational belittle g-d and say that his actions are הבל. Their reason is that if they ask “what is the reason” then they will have to deal with the “start” of g-ds’ existence and will have to explain where the reason came from.
3)  Rational: according to רמב"ם all laws have a reason and חוקים have reasons we don’t know.

· שלמה המלך understood the reason for all of the מצוות. Proof that there are reasons for ALL מצוות
· ה' הסתיר טעמי המצוות שמא יזלזלו בהם – proof that each מצווה has a reason.
4) Exception: However from the מדרש בעניין שחיטה which says straight out that ה' doesn’t care about the exact way of שחיטה and that the laws of שחיטה are random. Says: The כלל is rational but the פרטים may be random.

SUMMARY: two camps – 1) רצון מוחלט 2) תכלית ומימוש. 
Practically: Rambam says that מצוות שכליות should be done while understanding their rational. מצוות שמעיות because of it is רצון ה'.
Theoretically: All מצוות have rational reasons. However the פרטים don’t necessarily have rational reasons.
VI - טעמא דקרא
Mechanisms which take into account rational while shaping הלכה
1) טעמא דקרא – where a reason is connected with a law, what impact does it bear upon the law?
2) סברא – when secondary sources infuse meaning, through logic, deduction, induction, etc., what impact does that meaning bear upon the law.
3) תקנות חכמים – What happens when the source for a תקנה is no longer applicable?
Torah is rational. The question is how much is the הלכה formed by that rationality?
1. לא תחבול בגד אלמנה – context of law is amongst a list of laws prohibiting the strong from abusing the weak because עבדים הייתם בארץ מצרים. 
1.1 תוספתא + ירושלמי:
5) רבי שמעון – דורשין טעמא דקרא.

6) רבי יהודה – לא דורשין
· What’s behind the argument:

1. Narrow Argument:

a. רבי שמעון – only poor widows need protection.

b. רבי יהודה – all widows need protection

2. Broad Argument: 

a. רבי שמעון –דורשין טעמא דקרא 
b. רבי יהודה – לא דורשין טעמא דקרא
Summary: two camps, 1) positivistic 2) rationalistic 

1.2 משנה: doesn’t bring ר"ש and only the positivistic ר"י!

2. בבלי - סנהדרין: 

מלך לא ירבה בנשים – context is שלא יסור לבבו
רבי יהודה: One Rule: too many woman will cause this. But if they won’t hen no problem! בטעם מפורש אז דורשין!
רבי שמעון: Eve one bad wife is forbidden! Two Separate Rules – 1) Up to 18 Wives. 2) לא יסור את לבבו = even אביגיל, a good wife, can make one go astray. Since you can always דורש טעם then there is no need to especially bring לא יסור so it must be a different issue.
Summary of סנהדרין: Both ר"י and ר"ש are somewhat rationalistic and agree that if there is a clear טעם it can affect the law. The argument is only the EXTENT of interpretation allowed.
3. בבלי יבמות  - STATUS
לא יבוא בקהל ה'
מואבי ולא מואבית – what is the reason דוד was valid?

1. רבי יהודה: Formalist – because it says מואבי ולא מואבית!
2. רבי שמעון: Rationalist – רבי יהודה doesn’t make sense because then ממזרית would be ok! Rather, because לא קיבלו אותם בלחם ובמים (the reason there are sanctions against עמון ומואב) was only applicable to the men!
4. בבלי – מנחות - SACRIFICES
כוונה בזבחים מול כוונה במנחות
1. רבי יהודה: If you offer any קרבן w/o proper כוונה then it is not worth anything!

2. רבי שמעון: With זבחים you need כוונה for the specific קרבן because there different קרבנות that are exactly identical (same actions). However, for מנחות each type of מנחה requires different actions and therefore its always obvious exactly what קרבן it is! 
a. Even though the requirement in the Torah of כוונה בעת הקרבת קרבנות is given w/o reason, ר"ש inserts his own logical reasoning!

5. בבלי – בבא קמא:

המודה במקצת נשבעה – Raba (רבה) gives a reason for this and says, אין אדם מעיז פניו בפני בעל חובו! This reason is given even though no reason is mentioned in the torah when it requires him to swear;
7) מרדכי: Q: Why does רבה give a rational explanation in the גמ' for מודה במקצת? Only ר"ש is the person who gives reasons in the torah! A: When things are really really weird than everyone is allowed to come up with some sort of explanation!

Sugya of טעמי דקרא in the פוסקים
6. ספר מצוות לרמב"ם – "לא תקיפו פאת ראשכם כי בנים אתם לה'" The Rambam explains that the reason to not shave the beard is so we shouldn’t look like כומרי עכו"ם. Nevertheless, even though based on the reason for theהלכה  it should be OK to shave one’s entire head (bec. that is NOT similar to כומרי עכו"ם) it is nevertheless forbidden! Although the רמב"ם strives shape the laws around rational reasons, here he has difficulty (bec. there is a גמרא which forbids shaving an entire head even though it wouldn’t look like כומרי עכו"ם).
· Summary: רמב"ם sees importance in finding the reasons even in this case when it isn’t 100% coherent with the details of the law. (in מורה נבוכים he says that the details don’t always need to match 100%)
a. טור – Attacks the רמב"ם and says that the reasons shouldn’t be looked after because they will often lead one to confusion! Like in this case, the 
i. רמ"א = המחלוקת פרשנית: NO MISUNDERSTANDING: Only when טעם אינו מפורש is it worth trying to understand the reason behind the law even though they both agree the reason cannot effect the law practically. - דרכי משה (רמ"א) – No way the טור thinks that the רמב"ם allows people to disobey laws for which the reason ostensibly no longer applies! Rather, their argument is when there is no טעם מפורש, whether should one even try to understand the reasons behind laws even though they both agree that when the טעם is not מפורש the טעם can’t לעצב or shape the law: רמב"ם – when the טעם אינו מפורש it is still worth understanding the reason behind the law. טור – when the טעם אינו מפורש then there is no reason to understand the law because there will be no practical ramification! It can only lead one astray! 
ii. בית יוסף = מחלוקת מתודולוגית: BIG MISUNDERSTANDING - בית יוסף (ש"ע): Rejects the רמ"א and feels that the טור misunderstood the רמב"ם. The טור thinks that the רמב"ם says that if there is no טעם then one need not follow the law. However, this is not the case! רמב"ם really feels that even when the טעם is not very מפורש it is worth understanding, and in the case of לא תקיפו פאת ראשכם the context is obvious because of the הלכות לפני ואחרי and that is considered מפורש enough to begin looking at the טעם.
iii. ט"ז – the רמב"ם feels that the טעם can shape the הלכה!
iv.  פנים מאירות – Argues with רמב"ם. The רמב"ם says that even regarding very specific laws one may look into the reason and then re-interpret or even cancel the law. פנים מאירות – Rabbi Izenshtat – only in very general laws like בחוקותיהם לא תלכו may the reason effect the way the law is applied! In this case, לא תקיפות פאת ראשכם, is a specific law and there is no relevant reason so even if a worker needed to shave for reasons that were clearly not related to להידמות לעכו"ם, he would NOT be allowed to do it according to the טור but YES according to רמב"ם.
7. חתם סופר – Writing a Torah vs. Buying
7.1 Torah requires “writing a ספר תורה”. The חז"ל say its ok to buy! Later, they said that bec. the טעם is to teach torah, it is OK to buy ספרי הלכה ושו"ת. 

7.2 רא"ש – one can buy ספרי הלכה because the reason is to spread torah learning.

7.3 ש"ע, רבי יוסף קארו – one should only buy ספרי תורה because the סופרים need financial support!
7.4 חתם סופר: Rabbis must never make policy decisions! טעמי דקרא רק מחמירים and can never be used to influence a weakened policy! The רא"ש and שו"ע were all talking about added things but the basic law everyone agrees on which is – BUY ספר תורה!
VII – סברה
Taking an already existing law that has no מפורש meaning and through logic creating an explanation.

1. קידושין: A woman is separated from her husband by גט and death of the husband. Only גט is mentioned in the Torah. The גמ' uses LOGICסברה/ to learn out death: The husband made the wife forbidden to other men, when he’s dead, he must make her allowed.

· The סברה creates הלכה.
2. פסחים: Of the 3 ייהרג ועל יעבור killing isn’t mentioned in the Torah. How is it deduced? דדמא דידך סומק טפי? – is your blood redder then his?

· The סברה creates הלכה.

3. בבא קמא – what’s the source of מוציא מחבירו עליו הראיה? 

a. רב שמואל בר נחמני: There is a לימוד from a pasuk.

b. רב אשי: No need to use a לימוד for the פסוק because through סברה it makes sense – someone in pain is the one to go to the doctor, so to someone owed money should go to the court and sue form the person who haves the money.

· Debate on the power of סברה versus מקרא. 1) סברה only comes if it can’t be directly learned out from the פסוק. סברה is weaker then מקרא. 2)  סברה is = to מקרא and can always be used.
4. יבמות – a woman in need of ייבום has חליצה done to her. However, she was pregnant at the time and no one knew! Nevertheless, the woman miscarries. Is there a need for a second חליצה to be done? 

There is an argument as the rule which the Gemara says can be based on either סברא or קרא - איבעית אימא קרא ואיבעית אימא סברא:

a. איבעית אימא סברא
i. ריש לקיש – YES! The first one meant nothing!

ii. רבי יוחנן – NO! From סברה. If אליהו הנביא came and promised the baby would die then of course the חליצה would have been necessary!
b. איבעית אימא קרא -  "ובן אין לו"
i. ריש לקיש – “No Son” = no potential for a son so another חליצה is required. 
ii. ר"י – “No Son” = in the end no son so the חליצה was always good.
5.  כסף משנה (רב יוסף קארו) – the סברה isn’t the source of הלכה but rather it is only used to help us understand why the הלכה is the way it is. Even if the reason stops making sense for some reason the הלכה would still be applicable. 
VIII – בטל הטעם בטל ההלכה
Talmud – Does תקנה מתבטלת כאשר מתבטל טעמה
בבלי - ביצה  ד:: Brings three proofs that בטל הטעם לא בטל תקנה.
1. ביצה נולדה ביום א' אסור ביום ב' because ראש השנה is one long day and its like it was created in the middle of a חג! The reason ר"ה is one long day is because of a תקנה that No עדות החודש is accepted at night in the מקדש (because if the עדים come too late there won’t be enough time to sacrifice the ראש חדש sacrifices). POST חורבן Rabbi יוחנן enacted that עדים ARE allowed to come at night (bec. there are no longer extra ר"ח קורבנות) and therefore there was no longer such a thing as a יומא אריכתא  because עדים could dome at night! 
רבה – (עוקר הרים) – עדות all day so nowadays eggs are allowed on the 2nd day!
רב יוסף – (Conservative Formalist) – The תקנה of רבי יוחנן didn’t change a thing! Eggs forbidden on both days. Only a formal process can allow a תקנה to be cancelled. The formal process includes: גדול בחכמה ובמניין and a new תקנה.
Proofs Brought By רב יוסף for the Institutional-Formalist Approach
a. "שובו לאלוהיכם" – after הר סיני G-d commanded בנ"י back to their tents even though it was obvious that מעמד הר סיני ended! But a formal declaration is always needed!
b. "במשוך היובל המה יעלו בהר" – the ppl could go onto הר סיני only after the formal process which ended in תקיעת שופר even though the שכינה had left before. W/O formal declaration then תקנות Cannot Change!
c. "לעטור את ירושלים בפירות" – first fruits after 3 years נטע רבעי must be eaten in Jerusalem but may be sold and their money brought to Jerusalem, unless you lived within 1 day walking distance in which case the fruits themselves must be actually brought to Jerusalem in order to לעטר ירושלים בפירות. One rabbi was in walking distance but didn’t want to walk the fruits up so he was מפקיר all his fruit! His students said to him: There was an official תקנה with an official process, including רבי יוחנן, that after the destruction there is no need to walk up the fruit because no one lives in ירושלים for the purpose of לעטר ירושלים בפירות! The תקנה was cancelled bec. of the טעם but only AFTER FORMAL PROCESS!
SUMMARY: 4th Century argument between רבה and רב יוסף and the editor of the גמ' emphasizes that רבי יוסף is the correct approach: בטל הטעם לא בטל ההלכה – FORMALISTIC.
2. רמב"ם – agrees with the גמ' in that the Takana doesn’t automatically dissolve. Rather, a formal cancellation process is required. HOWEVER, as opposed to the two conditions of the גמ' which requires גדול בחכמה ובמניין he only requires במניין. Bec. the process is a very technical easy process.
3. ראב"ד – agrees that the טעם doesn’t cancel the תקנה automatically and that there is a certain process but as in the case of נטע רבי (עיטור ירושלים) there is no need for תנאים of חכמה ומניין.
4. רדב"ז – interpreting the רמב"ם. If בטל טעם then the תקנה IS cancelled. The only times the טעם CANNOT cancel the תקנה are when the reason for the תקנה is unknown. 
Changes the meaning of the Talmud. How? He says that רבי יוחנן from the 3rd century is the one who gave the טעם. And that is why it cannot be cancelled. But if the טעם was stated at the time of the creation of the תקנה then if that טעם is cancelled then the תקנה is automatically cancelled.  

5. תוספות רבנו תם – Follows the approach of the רדב"ז regarding חלב עכו"ם. He says that in the past non-Jews might mix milk from various animals in what they call “cow milk”. But now non-Jews may be trusted and therefore חלב עכו"ם is allowed! 
6. יביע אומר – רב עובדיה יוסף – יהושע בן נון says that לא מגדלים בהמות דקות בישראל. 1) because of גזל – when they graze in other people’s property. 2) יישוב א"י – because where they graze it damages the land! 
Q:רב יוסף קארו, 16th century, צפת – The תקנה is cancelled because there are no longer many Jews living in א"י. However, now with ZIONISM there ARE many ppl. living in א"י so will it go back to being forbidden – חוזר הטעם חוזר ההלכה?
1. תלמוד – if the טעם  is known then when the טעם changes the הלכה can change.
2. הרב פראנק – even though ר' יוסף קארו was able to change it (rationalist) and even though it’s a law with a known טעם (which allows it to be changed), רב פראנק said he couldn’t change what the שו"ע allowed and it is Still Permissible! 
3. שבועת כתובה במצרים – in distant past Egypt woman who wanted their כתובה bec. of divorce or death of husband, needed to swear in court that they were faithful during marriage. The reason was to distinguish themselves from the קראים! In the 16th century there were no longer really קראים so the requirement for woman to swear was cancelled – בטל הטעם כן בטל התקנה! Nowadays, 20th Century, even though there are many חילונים and it seems the טעם חוזר, just because the טעם חוזר it doesn’t mean that the תקנה returns!
SUMMARY – even though בטל הטעם בטל התקנה (a rationalist approach) if that reason comes back the תקנה won’t automatically come back!

7. שו"ת יחווה דעת – forbidden to dance and use instruments on Shabbat – שמא יבוא לתקן כלי שיר. Even though the תוספות say that today the תקנה has lost its meaning because people don’t know how to correct instruments, there are still some people who know how to correct. Also, בטל טעם לא בטל תקנה unless כל דבר שבמניין צריך מניין אחר להתירו!
IX - השתנות הטבעים
How does Halacka relate to reality – science and nature – most halcka was established over 500 years ago.
ספרות חז"ל - גמרא
1. BARENES: בבלי – יבמות: Rule is that if after 10 years the couple can’t have children they must get divorced. However, the 10 years is based on how long people lived during תנ"ך times (אברהם אבינו וכד'). Q: Gemara: What about nowadays when people live much shorter than when אברהם was alive? Should the time be shortened? 
1.1 First Opinion (REJECTED) – Yes, it makes sense to shorten the time.

1.2 רבה: NO. Just because the reality has changed it doesn’t mean that the הלכה will change.
i. Strange because רבה is usually the עוקר הרים. He is the one who says בטל הטעם בטל התקנה (even w/o any process)!
2. INCEST: בבלי – סנהדרין: Mother and son of 8 ½  years old have intercourse
2.1 שמאי – during the times of the מקרא men and woman were parents at such early ages and the fact that nowadays 8 y/o kids can’t even really have sex doesn’t change halaka! Therefore, the mother who had sex with this kid can not marry a Kohen.

2.2 הלל – the earlier generations of the מקרא are NOT relevant (when young people were very mature and taught torah), nowadays people mature later in life and so if an 8 y/o kid has sex with an older person it is meaningless!
8 FIRST BORN - בבלי - בכורות: if there is a ספק as to whether or not the animal gave birth yet (regarding פטר רחם), then the rule is: if you acquired the animal before a certain age (each animal different age) then you MUST assume the first birth is the בכור, after certain age then first birth = בכור. Cows = 3 yrs old.
8.1 תוספות – nowadays cows give birth before two years so obviously the ages in the Gemara must be changed and adapted!
8.1.1 PROOF: The תוספות bring an opinion regarding טרפות (animals with a מום which will kill the animal within a year may not be eaten). A certain מום – specifically אונה נוספת במקום מסוים בראיות – don’t kill the animal within a year. The תוספות say it CAN be eaten! 

8.2 תרומת הדשן שו"ת – Q: a pregnant animal bought from a goy and the goy says. “beware of her bec. she goes crazy when she gives birth”. Unclear if the 1st child will be a בכור or not?
Reasons to be Lenient – rejected:
a. משיח לפי תומו – the goy said it gave birth in the past.
b. The animal is producing milk andרוב מחליבות כבר ילדו בעבר . The תרומת הדשן himself checked and saw that appx. 100% of animals who give milk have already given birth!
Reasons to be Strict – accepted:
c. חזקה that animals haven’t given birth. 
d. רבינו תם said that he did a statistic and found that there are many animals that produce milk even thought they have NEVER given birth!
Answer: even though בעלי התוספות did סקרים to check and see if reality has changed, it is not appropriate to rely on reality! RULE: the man must consider the animal borne to be בכור.
4. רשב"ש – a Gemara in מסכת נידה lists when there will be חזקות of הפלות according to late or early births – Nowadays, woman give birth early and late and it is safe! But there is even a רמז through גימטריות so the חכמים weren’t wrong even though the מציאות is different then the הלכה.
SUMMARY – Generally:
Sephardi Poskim – change the law based upon changes in reality.
Ashkenazi Poskim – DON’T change law based on real.

Two main exceptions: 

5. Ashkenaz: חתם סופר – was ready to change law based upon reality – הפרשת חלה: the measurements then must have been bigger because the כביצה of then is bigger than today! So because today’s eggs and olives are much smaller the amounts today must be adjusted! The sizes are dynamic and we shouldn’t try to copy the sizes of then.
a. Opposite of נודע ביהודה who says we still have to use the bigger sizes (the opinion להלכה)

6. Sephard: רשב"א – even if one sees that an animal with a מום that is defined as טריף bec. that מום usually kills animals within a year living much much longer, he still may NOT eat it!
7.  מהר"ם שיק – regarding שינוי עיתים משנה ההלכה for an animal that will live more than a year despite a טריף מום – the laws of טריפות are הלכה למשה מסיני and therefore the רשב"א doesn’t change it. However, for laws not הלכה למשה מסיני, the רשב"א WOULD change it based on שינוי עיתים.
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