בס"ד

דורון הינדין

Torts in JL
ד"ר אילן סלע שליט"א
Section 1 – the prohibition against damaging:

Classification
Civil Law – protects the damaged party. Criminal Law – protects society.

Secular Law: Past – clear split between Civil and Criminal law. Present - recently Civil and Criminal law has been blurred. Ex. Civil punishments for, חוק שוויון זכויות בעבודה. Or financial payments for victims of crimes.
· גנב = Criminal law.

Jewish Law: No split between Civil and Criminal law but rather between דיני ממונות and דיני נפשות based on whether sanctions are monetary (קנס) or physical (מלקות או מוות). It isn’t parallel to the Secular law’s split between Civil and Criminal. Also, in Torts, the State can be the one to pursue Tort damages. 
Jewish Law Split of Civil and Criminal

Difference: גנב = דיני ממונות. 
Similarity: הודעת בעל דין כמאה עדים דמי only works in Civil proceedings but not in Criminal proceedings when the rule of אין אדם משים עצמו רשע  applies.
Are תשלומי נזק in JL Punishment (פלילי) or Damages (אזרחי):
· אנגלרד: JL is religious law based on g-d’s will and not based on what is legally correct so EVERYTING has a “criminal” element. 
· אלון: There are purely civil JL concepts.
If there is a prohibition of injuring then it is likely that the damages are קנס: 
1. גוף - Prohibition of חובל בחבריו – straight out in the Torah – דברים כה, א-ג
1) "ארבעים יכנו, לא יוסיף להכותו על אלה מכה רבה...": If someone started a fight he gets lashed but the lasher must not lash extra bec. it is forbidden!
2. ממון – NO clear prohibition. Possible prohibitions:

1) בבא בתרא כב: – משנה וגמרא על אתר: One must distance a ladder from a neighbors’ field 4 אמות so cats won’t jump from his field into other fields because גרמא בנזיקין אסור! (פטור בידי אדם אך חייב מדיני שמיים). If גרמא is forbidden then obviously נזקי ישיר is forbidden!

Reasons פטור בידי אדם in cases of גרמא
i. Impossible to prove קש"ס (like in רשלנות רפאוית)

ii. Source: if the damaged person steals from the damager in a case of גרמא then the court won’t listen to the damager’s requests to force the damaged to return to products because the other side wasחייב מדיני שמיים .

2) ב"ק נט: - One who gives a חרש שוטה או קטן fire to play with which ultimately damages, that person is חייב בידי שמיים but exempt from legal sanctions because גרמא פטור בידי אדם וחייב בידי שמיים! If it is חייב בידי שמיים then it is most likely forbidden!
3) בבלי – בבא קמא: one may not damage another’s property to save himself. King David didn’t know if he was allowed to burn a Jewish wheat field to save himself from פלשתים. 

i. תוספות – the question isn’t if it is allowed, because פיקוח נפש דוחה הכול, but if he must pay for the damages! Ie., are damages in JL קנס or פיצויים. If they are קנס then obviously in case of אונס then there is no need to pay because it would have been אונס! If they are פיצויים (אזרחי) then no matter what he has to pay!

4) טור– Stealing – לא תגנוב - is forbidden and by extension it is forbidden to damage!
5) רמ"א: Either ואהבת לרעך כמוך or לפני עיוור לא תיתן מכשול.

6) השבת אבידה 
7) רמב"ם הלכות נזקי ממון, ה:א – if an animal eats in a neighbors’ field twice, even if the owner of the animal pays full damages, the 3rd time the field owner can kill the animal and sell the meat because it is forbidden to "להזיק ולשלם"! 

Summary: נזקי גוף – clear prohibition. נזקי ממון – all agree it is not allowed but they argue as to the source.
Split Between נזקי גוף and נזקי ממון
Secular L.: No Split.
JL: רמב"ם has two chapters – "נזקי ממון"+ "חובל ומזיק": 
· נזק ממוני – one’s property damaged property or persons.
· חובל ומזיק – a person damaged either property or persons.
· חובל = Criminal (really it should have been עין תחת עין).

· אונס פטור.
· מזיק = Civil.
· אונס חייב.
Topic II – אבות נזיקין
JL – not enough to prove that damage took place, but the victim must prove that the damage and the way it came about fits a specific עילה.
1. שמות פרקים כא' ו-כב' – The source for the 4 אבות נזיקין.
2. בבלי – בבא בתרא – משנה א:א – “ארבע אבות נזיקין”.

נזק ממון
Similarity between JL and SL – עוולה ספציפית - in פקנ"ז one may sue based on specific עוולות נזיקיות while each one has unique requirements. So too in JL each עוולה must fit into אבות נזיקין. 
Difference – תחולות העוולות: in SL it is likely for a tort to be recognized in one of the many and broad laws. In JL the תחולה is very narrow. There are only 4 אבות נזיקין and גרמא בנזיקין פטור בידי אדם וחייב בידי שמיים therefore there are fewer torts in JL which bring about payments. 
אבות נזיקין
1. רגל – something damages by feet.

a. היזק מצוי – the animal always walks around so if there is a weird, unexpected event it won’t be considered רגל.
b. נזק שלם – pays full amount.

c. פטור ברשות הרבים – owners are exempt because eating is a normal behavior for an ox and people in public places need to be careful!
d. כל דבר – all objects which get trampled (in רשות הרבים)!

2. שן – ox eats.

a. הנאת הבהמה – eating is pleasurable to the animal. So only damaging which provide benefit to the animal are considered שן.

b. רשות הרבים פטור – owners are exempt because eating is a normal behavior for an ox and people in public places need to be careful!
i. Public Place – עשיית עושר ולא במשפט.

c. נזק שלם 
d. תולדות: If an animal rubs against a neighbor’s wall for pleasure and damages the wall = תולדה דשן
3. קרן – ox gores
a. פעולה לא מצויה – only unexpected acts with the intention of damaging.
b. Damages:
i. תם – חצי נזק מגופו של הפגר שמת. The damager will never pay more than the value of the ox that did the damaging. The reason is an argument רב הונא ורב פפא
1. רב הונה - Really there should be NO damages because שוורים אינם נוגחים  and there is no צפיות. But, to create extra שמירה the torah required half.
2. רב פפא – Really נזק שלם is required. But, since oxen always gore so to relieve the burden of such a frequent occurrence the owner pays only half.
ii. מועד – full damages! נזק שלם מהעלייה .
1. רבי יהודה והלכה כמותו: to turn מועד there needs to be 3 gores over 3 consecutive days where the owner was warned after the each time.

a. If there is a gap of goring for 3 days the ox becomes תם again.
iii. Oxen who kill by goring get killed through סקילה.

1. תם – the ox is killed.

2. מועד – the ox is killed and the torah says the owner is killed (which means that the owner must pay כופר נפשו)
c. Only רשות הרבים. 
d. תולדות: Any unexpected, surprise, event.
4. אש – fire started on one’s property that spreads to another’s. 

a. כוח אחר מעורב בו.

b. Full damages

c. Everywhere both רשות הרבים and רשות יחיד.

d. Exception: if fire spreads from my field and burns a טמון, buried treasure, in a neighbors’ field I’m exempt!
i. פטור בטמון.
5. בור – whole dug into which someone falls.

a. דרכו להזיק – must have been put there with initial negligence.

b. Exempt from כלים or if a person dies by falling into it.
c. Types of תולדות: Leaving a sharp object on a public side-walk.
תולדות נזיקין
1. Sharp object left on a public staircase = תולדה של בור.
2. Ox which rubs against a wall for pleasure and damages the wall = תולדה של שן. (Each are done for pleasure)
3. Ox kicks and damages – although its done by foot it is not תולדה של רגל because רגל is only when הזיקו מצויה. Kicking is הזיקו חריגה which is the definition of קרן.
4 אבות נזיקין – In the Torah there seem to be 5 – בור, שן, רגל, מבעה, אש
· רב – gets to 4 by combining קרן, שן, ורגל, and grouping them under a new category of שור. (gets rid of 3 and creates one new one = שור, בור, מבעה, הבער)
·  שור =  damages that occur from an ox. (קרן, שן, ורגל)

· מבעה = damages caused by man himself.
· שמואל – gets to 4 by combining שן + רגל under “מבעה” ((בור, קרן, מבעה, הבער
· שור = קרן
· מבעה = שן + רגל
Importance of צפיות – important for נזקי ממון but not for נזקי גוף
נזקי ממון – Proofs of the importance of פשיעה/צפיות:
1. בור: if a חמור טעון כלים falls in a בור the בעל הבור is not responsible for the כלים!
· How was he to know that there would be כלים being carried on the ox?

2. בור: if a person falls in, even if he dies, the בעל הבור is not responsible because people are usually careful.

· How was he to know that a person would not look where he was going?

· Also, there is never תשלומי עיזבון in JL. Either the killer must flee to an עיר מקלט or he gets killed.
3. משנה בב"ק נב. 
· Two ppl dig a whole. 1st one covers it and the 2nd one walks past later and sees it uncovered and then someone falls in. the 2nd is responsible!
4. Someone locks the דיר as he should have but robbers open it then he is פטור.
5. תחילתו בפשיעה וסופו באונס – example: someone built a fence around his flock שאינו עומד ברוח מצויה, if wind blows and the flock runs out and damages he would definitely be responsible but before the wind blows לסטים open the fence.
·  Argument amongst פוסקים!
6. מחלוקת אחרונים - what is more dominant if JL Torts, פשיעה or 4 אבות נזיקין? The practical difference is what does the victim need to prove.
· פשיעה – DIFFICULT for the victim to prove that the damager acted with negligence and that he should have foresaw the damage coming.
· ד' אבות הנזיקין (סיווג) – EASIER. If this is the dominant aspect of JL Torts then the Victim will only have to prove that someone else’s ממון damaged.
נזקי גוף – No need for צפיות/פשיעה!
7. משנה בב"ק – Man is מועד לעולם! 
· Here there is NO צפיות. Damage by a man is not פלילי but rather only אזרחי! There are NO פיצויים עונשיין in JL!
Determining if it is נזקי אדם or נזקי ממון:

· נזקי אדם (מועד לעלום) – Only need to put into category of 4 אבות. No need to prove צפיות and applies even for אונס the מזיק pays damages = CIVIL.
· נזקי ממון (argument on what is more dominant, צפיות or 4 אבות נזיקין)
· Opinion 1: סיווג is more important: – אחריות מוגברת: The מזיק must prove he wasn’t negligent התרשלות.
· Opinion 2: פשיעה is more important: –אחרות רגילה : The ניזוק must prove that the מזיק 1) negligent. 2) the damage was done according to one of the אבות נזיקין.
Example: two ppl. walking carrying pitchers. The first one falls and the other one trips and breaks the pitcher and gets injured.

· נזקי גוף – if he fell onto the person, then the 1st person is responsible even though it is אונס because (אדם מועד לעולם).
· נזקי ממון – if he tripped on the fragments of the 1st person’s pitcher then there are two opinions:
· אחריות מוגברת – the 1st person must prove that he wasn’t רשלן.

· אחריות רגילה – the 2nd person must prove that 1) ד' אבות נזיקין. In this case בור. And 2) פשיעה that the first person acted irresponsibly. 
נזקי אדם
Ways to Understand the גמרא of אדם מועד לעולם
· רמב"ן – אחריות מוחלטת! No way to get out of it, even if was complete אונס!
· תוספות בב"ק כז: – if there is NO פשיעה then NO need to pay! “בין באונס” doesn’t mean complete "אונס" but rather only not-serious "אונס". The prupose of the משנה is to explain that a person must be more careful than his ממון when it comes to being safe.
Learned out From הלכות שומרים
· אונס מעין גניבה – not responsible for. 
· אונס מעין אבידה – responsible for. That is our case of אדם מועד לעלום, באין באונס בין ברצון. However, in situations of אונס כעין גניבה there is no responsibility, even for נזקי אדם.
· סנהדרין – "הבא במחתרת" may be exempt if something breaks. The גמ' says this a "קשיא" because it seems to contradict "אדם מועד לעולם"!
SUMARY

1. נזקי אדם – man is always מועד and always pays regardless of wrong doing = CIVIL.

2. נזקי ממון – (צפיות + סיווג)
a. אחריות מוגברת (NOT אחריות מוחלטת because there is need of צפיות)

b. אחריות רגילה in which proof of 1)סיווג ל-4 אבות  2) צפיות.
החובל בחברו
· Almost NO punishments for hurting another person. ONLY exceptions:
·  1) רצח (מיתת בית דין) 2)  חובל בחברו (צער, בשת, ריפוי, שבת, צער) 3) גניבה (כפל).
· Reasons: Punishment is for בין אדם למקום and not בין אדם לחברו because JL doesn’t ever want a person to have a vested interest in the punishment of another Jew.  
מקור מפורש בתורה שאוסר: as opposed to נזקי ממון, here there is straight out prohibition:

1. דברים כה – if someone deserves מלקות the person giving them must count each מכה in order not to give an extra מכה.
2. שמות כא:כג – Eye for an Eye…
Civil or Criminal?
1. הוא אמינא – it is civil because the damages are estimated (the amount the person/object was worth before and after the attack) and paid to the injured party.
i. מסקנה – The place in the torah where the damages are mentioned, שמות כא, is amidst things that are clearly פלילי, (cursing g-d, etc.).
2. רמב"ם יד החזקה = Entitles the chapter – דיני החובל והמזיק – damages a person does to other people + damages to other property = CIVIL.
i. Importance of רמב"ם headings: He puts דיני הפקר under the chapter of נדרים because he thinks the idea of הפקר is accepting an obligation נדר of ניתוק מן החפץ מופקר. 
Laws in דיני חובל ומזיק
1. Victim has the right to choose MUCH bad land or LITTLE good land – seems פיצוי אזרחי.
2. Amount of Damages: שיטת הפחת – the difference of the damaged person’s value before and after the injury.
a. VALUE = Objective maximum (JL doesn’t take into whether the victim was professional or a garbage man) Subjective Minimum – if there was a מום then the amount is decreased!
b. CANNOT BE  השבת המצב לקדומות  bec. measurements are OBJECTIVE so it = CRIMINAL פיצוי עונשי!
3. אבן עזרה שמות כ"א:כ"ד – quotes an argument between ר' סעדיה גאון andבן זוטא  about the meaning of עין תחת עין. 
ii. בן זוטא – it should be taken literally and the damage should be subjective (a damaged rich person should receive more damages then a pauper)! 
iii. Rav סעדיה – החובל = עונש! It really should be עין but it is too difficult to damage exactly equally! Proof, objective damages for paupers and rich ppl.
1. "כאשר יתן באדם כן ינתן בו" (ויקרא כד:כ) – Rav Sadya says that instead of באדם it is meant to be read על אדם – meaning, כופר on him, but not actually his body!
iv. רמב"ם מורה נבוכים = מורה נבוכים חלק ג' פרק לה' – the מצוות are broken into several categories. One category is נזיקין and the other is עונשין. Even though the רמב"ם groups them together in יד החזקה, he still means for one to be אזרחי and the other to be פלילי.
4. הודעת בעל דין כמאה עדים דמי – this only applies in Civil cases. In Criminal cases we say: אין אדם משים עצמו רשע. 
v. הודעת בעל דין בגזל – self testimony requires him to pay the קרן but NOT the קנס (the כפל amount). (Even if witnesses later come and testify he won’t have to pay the extra כפל. This is a תמריץ for him to return the item)
1. Rational of Eliminating תשלום הכפל even after עדים: לא תיקום ולא תטור: Torah wants victims to want only what’s there’s and not run after פוגעים to get extra damages.
vi. הודעת בעל דין בחובל – 
1. רמב"ם חובל ומזיק ה:ו-ז – self-testimony has no criminal meaning unless other Kosher עדים confirm. W/O other עדים   he only pays: 1) שבת  (out of work) 2) בושת (embarresment)  3) ריפוי (doctors’ bills) – THESE THREE = אזרחי (השבת המצב לקדומות) but the Rest = Criminal! (נזק + צער – they can never be returned!).
IDEA: מידה כנגד מידה – all punishments are גמול מדויק and not הרתעה. That is because every action is against G-d most of all. Really, the damager’s hand must be removed. However, the victim gains more from being paid then from having the other man’s hand cut off, and to improve Unity, the מידה כנגד מידה is translated here into MONEY. 
· חובל = criminal.  Similar to killing which = criminal. The punishment is meant to be עין תחת עין. However, in order to benefit the injured party we allow the damager to take his punishment by paying the value to the injured party.
Q: If we are translating the חיוב עונשי to payment for the ניזוק why don’t we go all the way and make it really אזרחי!

A: לא תיקום ולא תטור – Despite getting some payment, the payment is minimal because (no חישוב מומחיות הניזוק) unlike nowadays where there is רדיפה אחר הפוגע the Torah wants people to be happy getting what they deserve and not be overly interested in the downfall of others.
· לא תקום: actual revenge. Not lending because he didn’t lend you.

· לא תטור: staying angry. For example: lending to someone who never lent you but saying – “I’m lending you even though you didn’t lend me!”
5. One of the BIGGEST arguments between צדוקים נגד הפרושים:

vii. צדוקים – עין תחת עין = actual eye for an eye.

viii. פרושים – עין תחת עין = money for an eye.

6. יוסף בן מתתיהו – there was a time in JL where they took out עין תחת עין for REAL.
7. לאו הניתן לתשלומים – 3 types of punishments, מיתה/מלקות/תשלומים. The ברירת מחדל is מלקות. There are a few exceptions: 
i. לאו הניתק לעשה: if extra meat is left over after the Korban the person is חייב מלקות unless he burns the meant right away and then does a מצוות עשה.

ii. לאו הניתן לתשלומים: 

1. אונאה – a person who overcharges (more than a 1/6 ) is responsible for compensating the other person even though it is a לאו to do in the first place – because it is purely CIVIL there are no מלקות.
2. לא ילין פעולת שכיר – there are never מלקות bec. one must pay.
iii. רמב"ם says there are certain things which even though they seem like לאו הניתן לתשלומים they may not be paid for because the ערך המוגן is not the other person but something more general: morality, g-d.
1. איסורי משכון: certain things may not be taken as a משכון (utensils for example). If they are then there is מלקות even though they can be returned.
2. חובל פחות משווה פרוטה – Ramba”m: if someone is injured less than שווה פרוטה (gets slapped, w/no permanent mark), the person gets מלקות .

a. Q: If he is meant to get מלקות then why does he pay when the damage is more than שווה פרוטה, what about קים ליה דרבה מינה?! עונש גופני is much more strict than ממון?!
i. It is ממון/civil – BAD ANSWER

ii. Really he deserves  מלקות  + עין תחת עין and he only gets עין תחת עין – the harsher punishment. But in the form of פיצויים עונשיים. 
יסוד נפשי – if the payment is פיצויי עונשי, then what about the יסוד נפשי?!
1. רבי עקיבא (בראשית רבה כד:ז) – ואהבת לרעך כמוך: someone who is hung must be taken down before nightfall because: לא אומרים הואיל וניתזיתי יבזה חבירי.
2. (תוספתא סנהדרין ט:ז) Like two brothers. One King, other Robber. If the robber is hung people will think the King is hung!
3. ויקרא רבה פרשה לד:ג – one must take care of his body because of the צלם אלוקים.
4. ר' מנחם רקאנטי עמ' צח – The purpose of "אין תחת עין" is to hint at the מימד העונשי.
5. חוקי חמורבי – In NON JL there is separation between damages of a poor person’s body and a rich person’s body. In JL there is none because everyone’s physical damage is an equal attack on G-d.
6. שמות רבה, פרשה א:כט – someone who raises his hand = רשע
a. Practical Ramification: נ"מ = פסול לעדות.
Reason for המרים יד receiving the Status of רשע
1. עבירת נסיון – difficult bec. there is noעבירת נסיון  in JL.
2. עבירה מושלמת – Because even lifting a hand = ביזוי הא-ל.
SUMMARY – There is a Menz Rea for נזקי אדם. It is ביזוי הא-ל and פגיעה בצלם אלוקים.
Problem with רמב"ם and with categorizing החובל as Criminal – what about אונס?!

תוספות – There is NEVER אחריות מוחלטת!
רמב"ן – There is אחריות מוחלטת.
רמב"ם – 1) נזקי ממון = אחריות מוחלטת. 2) נזקי גוף = only w/אשמה. 
1. Mishna Baba Kama: המניח את הכד ברשות הרבים ובא אחר ונתקל בו, השני פטור.

a. Gemara: Explains that the person who broke the כד is exempt from paying the owner because he was אונס: 1) חושך 2)מונח בקרן זווית  3) אין דרכן של בנ"א להתבונן בדרכים.
2. Mishna Baba Kama 26. - אדם מועד לעולם! This contradicts the previous משנה!

1. תוספות – there are different level אונס and this is learned out from דיני שומרים:

a. אונס של גניבה – if a שומר has things stolen he is exempt from re-paying because it was super אונס!

b. אונס של אבידה – if a שומר looses something he is obligated even though it is אונס
2. רמב"ן – Disagrees with תוספות and explains, אדם מועד לעולם, means that there is אחריות מוחלטת in דיני החובל!
a. Either an עקרוני argument between רמב"ן and תוספות where Ramba”n thinks that all דיני חובל are CIVIL and תוספות = criminal. (VERY UNLIKELY)
b. Both believe that it is partially criminal and partially civil. The רמב"ן disagrees as to the exact ראשי נזק!
Different Types of אונס and רמב"ן only obligates for אונס 
i. היעדר שליטה – physical loss of control. 
ii. כורך/צורך – person is aware of what he is doing but is forced to do it.

1. כורך – external: a gun to someone’s head.

2. צורך – internal: someone steals food so as not to starve.

iii. חוסר יכולת לצפות את התוצאה – the רמב"ן obligates for THIS! Damage caused because it was impossible to foresee events = liability! If there was כורך or צורך then unclear if there is liability. 
תוספות - חיוב על בסיס אשמה – only if there is אשמה.
רמב"ן – חיוב גם שלא על בסיס אשמה – even w/o אשמה.
אדם מועד לעולם: בין בשוגג, בין במזיד, בין ער, בין ישן
· Proof for the רמב"ן – there are times that when a person damages, even באונס, he has to pay back and it is still considered as part of דין פלילי!! - הבא במחתרת – if the robber may be killed then he is exempt from damages that he causes (he is liable only for the more severe punishmentקם ליה דרבה מינה  -  ). If he may not be killed then he is liable for damages EVEN when damages purely by accident. 
· When this גמ' proves that there is liability even באונס it quotes the משנה of אדם מועד לעולם but ADDS THE WORD אונס!

· חוקרים – this was a later addition.

Options of "בין בשוגג, בין במזיד, בין ער, בן ישן":

· ער וישן = שוגג ומזיד: problem because שוגג is NOT sleeping but misunderstanding the law.
· ער וישן = examples of אונס – This is פירוש התוספות.
3. רמב"ם – distinguishes between חבלות (only w/פשיעה) vs. נזק (אחריות מוחלטת):
a. Regarding a person who damages Property – אחריות מוחלטת
i. רמב"ם חובל ומזיק ו:א – “ומכה בהמה ישלמנה"!
b. Regarding a person who damages a person – Completely אונס = exempt!
i. A person asleep roles over and injures someone is responsible only if he went to sleep knowing the other person was in the bed. If the other person joined the bed after the first person was asleep, then when the first person roles over he is exempt!
רמב"ם – in פרק א he says אחריות על בסיס אשמה for חובל. In פרק ו he says אחריות מוחלטת for ממון. 
· גולאק: like the תוספות, the רמב"ם doesn’t really distinguish. אין מוקדם ומאוחר ברמב"ם!
4. פרפ' סלע – Way of Understanding "אדם מועד לעלום": Not that Humans are responsible for אונס but rather that like שור מועד, when the are responsible (not in אונס but only when there was צפיות) then they pay נזק שלם just like שור מועד.

a. ירושלמי בב"ק פרק ב' הלכה י, דף ג' טור א' – 
אדם מועד לעולם כו' אמר רבי יצחק מתניתא בשהיו שניהם ישינין אבל אם היה אחד מהן ישן ובא חבירו לישן אצלו זה שבא לישן אצלו הוא המועד."
The same source as the בבלי but slightly different (even though when there is a dispute between the ירושלימי and בבלי we go according to the Bavli). רבי יצחק - Here they say that a person is responsible when asleep only if he knew that there was another person next to him that could be injured! 

· רמב"ן (the only one who tries to say that there is אחריות מוחלט): There is אחריות מוחלטת for the first one but the 2nd one to go to sleep has enough אשם תורם that it isn’t worth it to charge the first one!

· Difficult: even if they both go to sleep together there is אשם תורם and then first one should NEVE be responsible!

· רמב"ם – There is no אשם תורם. The reason the first doesn’t pay is because he is not responsible. 
V - גרמא וגרמי
i. Main reason for the difficulty of applying JL today!

ii. Solutions:
a. Contracts: To always right contracts which try to enact responsibilities for גרמא.

b. גרמי: As opposed to גרמא which is always exempt, the term גרמי, is sometimes used. 
i. ר' מאיר – גרמי חייב בידי אדם !
ii. חכמים – גרמי פטור בידי אדם!
Definition of גרמי
ריטב"א – no fundamental difference just that when חכמים thought it would be extremely wrong not to charge the damager they called it גרמי.

What is the source of the Exemption?
1. אלבק – צפיות is at the bottom of all דיני נזיקין במש"ע! So too גרמא!

Problems with this interpretation:

a. "הנותן סם מוות" וכו' – there are many examples of גרמא which are clearly in the realm of צפיות של האדם הסביר!

i. Explains all these examples that there really wasn’t צפיות. For example, on Page 44 of Albek’s book: The Gemara says - if the מזיק bends over wheat to catch a fire that was started by someone else but that wouldn’t have otherwise caught to the wehat field he is פטור מידי אדם because of גרמא. This case, according the Albek, is only when there was רוח שאינה מצויה and that the מזיק couldn’t have estimated that his bending would have caused the fire! If he saw it coming, he would be responsible.
1. צפיות אובייקטיבית
ii. רב אשי: explains the Sugyat of כופף את היבול that the person did it to save his חפצים but that they ultimately did get burned. Also here, there was no צפיות because he thought that by bending the wheat he would redirect the fire away from causing more damage!

1. צפיות סובייקטיבית
b. Linguistics – the meaning of גרמא means – “indirectly” (לא באופן ישיר) and has NOTHING to do with צפיות!

i. אלבק – the word גרמא is borrowed and symbolic because it isn’t your act that caused the damage and therefore you didn’t think the damage would happen!

Cases of גרמא
1. הפורץ גדר בפני בהמת חברו = GRAMA

2. כופף עץ של חברו והשדה נשרף = GRAMA
3. השוכר עדי שקר להעיד = GRAMA
4. היודע דבר עדות ולא מעדי – GRAMA

5. שם עול על פרה אדומה – GRAMA

6. הנותן סם מוות בפני בע"ח – GAMA
7. השולח בעיה לפני חרש שוטה וקטן GRAMA
Cases of גרמי
8. ריש לקיש (בב"ק דף ק) brings 4 examples of what, according to ר' מאיר, is considered גרמי. Two are accepted and two are rejected:

1. בב"ק ק. – רבי אליעזר tells ריש לקיש that a coin is not forged but real and good. ריש לקיש then says that if he’s wrong he would be חייב because it would be a case of גרמי. 
2. ריש לקיש – if a judge deems meat pure even thought its impure he must pay from his pocket – proof that this is גרמי and yet he still pays!
i. Gemara reject this example: Judges are only חייב when they do the הוצאה לפועל themselves. If two are disputing over a watch and the judge grabs the watch and gives to A’ even though later they realize it belonged to B’ then he is responsible to pay. It’s a separate דין and has nothing to do with גרמי or גרמא! 

3. ריש לקיש – Rebbi מאיר says that if someone gives white wool to a painter for it to be painted red and the painter paints it black then the painter must return the value of the white wool! This is proof that גרמי חייב!

i. Gemara rejects this example: This is regular damages and has ZERO to do with גרמא or גרמי!

4. Two fields, כרם + תבואה, are adjacent and the wall is coming apart. Theתבואה  owner asks the כרם to fix his wall to save the fields from mixing and causing כלאים which would require burning all the fields. The כרם owner doesn’t and they burn all the field. רבי מאיר requires the כרם owner to pay even though it was גרמי!
i. Gemara accepts this example!
What is the common denominator between these two examples:

1. רשב"ם – a man buys a basket of fruit but it is filled with dirt עפר. If 1/24 and below is dust then the buyer looses out. If there is more than 1/24 dust in the fruit basket then the seller must return the money. If a thirds person comes and brushes off עפר to make it just under 1/24 then it is considered גרמי because he caused the buyer to loose out on the money from the seller! The buyer may not replace the dust because that is רמאות בידיים so the Cleaner pays! Even though there is no direct link to his מעשה בידיים (cleaning off dust) and damage! This is גרמי.

a. נזק ממש = דבר שנעשה בידיים וניכר
b. גרמי = דבר שנעשה בידיים אבל לא ניכר
c. גרמא = דבר שלא נעשה בידיים


2. תוספות:

רבינו יצחק
a. גרמא = indirect (בעקיפין). AND גרמי = עושה בעצמו בידיים.

b. גרמא = delayed time (לאחר זמן) AND גרמי = מיד.

ריצב"א
c. גרמי is when חכמים create a קנס due to שכיחות – to prevent it from being so common.
VI – שומת הנזק
Purpose = השבת המצב לקדומות. Two possible ways:
1. שומת הפחת – the difference of worth before and post damages.

2. שומת התחלוף – the damager must provide an item to replace the damaged item. (more logical because it saves the victim from having to expend resources looking to use the money to replace the damaged object or to repair it)

Israel Law – שומת התחלוף. Although nowadays it is not defined in חקיקה ראשית it is in the codex:
iii. סע' 456 – purpose of damages = השבת המצב לקדמותו
iv.  סע' 486 – the damager must pay the victim also for the time and effort it takes for the victim to replace the item.
v. סע' 487 – compensation for having to go out and fix a damaged item.

Jewish Law – שומת הפחת – its market value before and after.

Examples for נזקי ממון (when someone damages ממון)

1. תוספתא בב"ק ג:ב – if one’s ox is killed the owner cannot say, take the dead ox and buy me a new one! Rather, the dead ox’s value is estimated and the difference is paid by the damager.
2. משנה בב"ק פרק ו:ב – someone’s animal eats, the owner must pay the damages according to how much the ENTIRE field was worth before hand and how much it is worth now!
a. Benefits the מזיק/damager! We take a fictional buyer of the entire field and then evaluate. Putting the damaged area in the perspective of the huge field mitigates its worth and the מזיק might end up having to pay nothing! 
3. בב"ק דף י:  - on the passuk: "מכה בהמה ישלמנה"  - the owner takes care of the damaged animal.
b. Proves שיטת הפחת. The damager only pays the difference. The victim is the one who absorbs mostly all the damage!
Problems With this Method – שיטת הפחת
a. Sentimental Value – the payment is always objective so a family picture that is ruined will be worth very little.
i. JL – NO compensation for sentimental value:  ר' יעקב לורברבוים מליסא, נתיבות המשפט, ביאורים, סימן קמח, ס"ק א  - Something that is damaged that has no worth to everyone except to the victim, the victim gets no compensation.
b. No Longer Relevant – in the past there was constant selling and buying of 2nd hand items or parts of broken items. Nowadays it is too difficult/impossible to find someone who will buy broken parts and the victim won’t be really compensated.
נזקי גוף – when someone injures someone else חובל – ALSO שיטות הפחת
vi. You measure how much he is now worth on the market as a slave.

Source for Some שיטת החלוף in JL

1. גיטין נג. – if a Kohen sacrifices a Korban for someone and thinks to eat it מחוץ לזמנה then it is פיגול. And the תנקה was that משום תיקון עולם he has to pay.
vii. It must not be שיטת הפחת because before hand the קרבן wasn’t worth anything because it was already מיועד לקרבן and had no value. The fact that there are damages to be paid means that they used שיטת התחלופה.
2. הגרש"ז אויערבך – says that a damager must also pay for extra costs in replacing damaged items – This IS שומת התחלוף!

3. ש"ך חושן משפט – “אם אפשר לתקנו חייב המזיק לתקנו” – also establishes שומת התחלוף and prohibits שומת הפחת when the better way of תחלופה is possible!

VII – Defenses – הגנות
1) –אשם תורם וחובת הניזוק להקטנת הנזק 
אשם תורם – Monetary vs. Physical Damages
נזקי ממון - Monetary Damages בב"ק כז. – Rabba says if a גחלת is placed on someone and the person doesn’t move it off of him and therefore dies then the person who placed it is exempt because of אשם תורם/חובת הקטנת הנזק! But if the גחלת was placed on someone’s clothing and their cloths burned then the first person is responsinble = NO אשם תורם/הקטנת נזק for monetary damages!
נזקי גוף – Physical Damages: - YES
2) רמב"ם חובל ומזיק א:ב – Of the 5 ראשי נזק the damager sometimes pays only certain one’s. 
a. Shaving a friends head – only בושת unless he needed his hair for work and then also שבת.
Estimating Damages – Objective vs. Subjective

1. OBJECTIVE APPROACH: ראשי נזק: משנה בב"ק ח:א for Physical Damages – All Objective (the reason is that תשלומים עבור נזקי גוף are not אזרחי but Criminal! Really it is meant to be עין תחת עין but for the reasons above, it is not)
נזק – According to שיטת הפחת.

צער – Pain and Suffering. Objective. An אומדן על פי סקר שוק is done to determine how much suffering the money equals in monetary value.

צער – Medical Expenses.

שבת – Minimum wage of a שומר קישואים. No subjective consideration of his profession, etc. 
בושת – 1) the embarrassment he will remain w/after the accident, having to forever walk around missing an arm. 2) the embarrassment of the event itself. This changes based on who caused him the damages. 

SUBJECTIVE APPROACH:

טור חוש"מ ס' תכ:- Brings his father, the רא"ש and partially agrees and disagrees:

2. רא"ש: Damage isn’t only objective but if he was a נוקב מרגליות and he stays out of work then the damage is greater than a pauper who was injured. However, if his leg is taken away, then he wouldn’t receive any damages because as a נוקב מרגליות he doesn’t use his leg.
viii. Subjective parameters which could either benefit or hurt the victim.

3. טור: Agrees with the רא"ש that Subjective aspects are taken into account, but only if they are beneficial for the Victim. If a נוקב מרגליות loses his arm then he will get the value of a נוקב מרגליות. But if he loses his leg, even though his value as a נוקב מרגליות doesn’t change, he gets the money on OBJECTIVE global terms, the cost of עבד בשוק.

ix. RATIONAL: it isn’t right to require one to stay in his previous profession his entire life. 
4. מהרש"ל – rules like the משנה, a purely OBJECTIVE global approach.
5 ראשי נזק – when each is required: all dependent on the יסוד הנפשי
1. בושת – Only when the מזיק acted בכוונה! 
a. Which Type of כוונה
b. רמב"ם – Intent to Damage – כוונה להזיק.

c. טור – Intent to Damage + Embarrass. If he only intended to damage w/o embarrass the other person then he’s exempt for תשלום בושת.

2. שבת + צער + ריפוי – Only when the מזיק acted בכוונה קרובה למזיד (דומה להתרשלות). If it was בשוגג then he is exempt from these three.
a. גמרא בב"ק כו: - Question of שוגג מול מזיד: A man sat up w/o knowing someone had put a rock on his chest and it injures another person (שוגג)  he is ONLY חייב for נזק  but not the other 4. If he put it on his own chest and forgot it was there (כוונה שקרובה למזיד) then he is responsible for all ראשי נזק.

b. גמרא בב"ק כז. – If someone falls from a roof in רוח שאינה מצויה he is not responsible.

i. רמב"ם – Any אונס = PATUR because נזקי גוף = Criminal.

ii. רמב"ן – אונס = MUST PAY bec. נזקי גוף = Civil.

3. רמב"ם – Payment of ריפוי goes directly to the רופא המטפל and not the ניזוק. This is so the ניזוק doesn’t take advantage!
ANSWERING AN אירועון
1. Identify which אב נזק.

2. Check that it fits the charecteristics of that אב נזק.

3. Check if there was התרשלות.

4. If it was a Person who damaged, and not ממון that damaged:

a. התרשלות – according to תוס.

b. אונס  - according to רמב"ן.

c. חלוקה בין ממון/חולות – according רמב"ם.
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