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construction appears very clearly in the terms of the Act, or
arises by necessary and distinct implication”,
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“If the enactment Is expressed in language which is fairly
capable of either interpretation, it ought to be construed as pros-
pective only. But if the language is plainly retrospective it must
be so0 interpreted.” Rex v. Oltver; (1944), 1 K.R. 68, 76 {11},

$1W0 Sw 230 Y32 T

“It iz hardly necessary to add that, whenever the intention
is ciear that the Act should have a retrospective operation, it must
unquestionably be so construed, even though the consequences may
appear unjust and hard.”
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(“A spy taken in the act shall not be punished without previous
trial.”)

P Py

Oppenheim, International Law, 6th Ed., Vol. 2, p. 239:—

‘“Persons committing acts of espionage ..... are..... con-
sidered war criminals and may be punished."
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“The usual punishment for spying is hanging or shooting;
though less severe punishments are, of course, admissible, and are
sometimes inflicted.”

annbR YWID BEWRA MMIRDTPAN ORI PITH S PITpona

,(16) ,1.10.467 30.9.46 T>IRNM AM239°13 DOINNT BOEN
(H.M.'s Stationery Office, Cmd. 6964)
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“That international law imposes duties and liabilities upon
individuals as well as upon States has long been recognised. In
the recent case of Ex parte Quirin, (1942), 317 U.S. 1, (14), before
the Supreme Court of the United States, persons were charged
during the war with landing in the United States for purposes
of spying and sabotage. The late Chief Justice Stone, speaking
for the Court, said:

‘From the very beginning of its history this Court has
applied the law of war as including that part of the law of
nations which prescribes for the conduct of war, the status,
rights and duties of enemy nations as well as enemy
individuals.’ ”

221 ‘D72 (16} DW
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Charles Hyde S® 1980 T 0°R27 D377 DX 182 ®0anb Ay ux b o 26
“International Law Chiefly as interpreted and applied by the United States’.
Vol. I11, p. 1865 para. 678,

“Treason. War Traitors. By virtue of its domestic law, a belli-
gerent State enjoys the right to inflict punishment upon one of
its nationals who betrays to the enemy anything concerning its
military or naval operations, or who otherwise holds forbidden
intercourse with it. By virtue of international law, such a State
may lawfully endeavour to prevent persons of whatsoever nation-
ality, within places under its control, from holding secret or un-

194879 pn/n«en AR T2 SPIPOBN 26



TETRN PITR T MO SR PN 148

v

tossar

]

[CIRSSF R

authorized communications with the enemy and may deal with
sucit  conduct as treasonable. From the operation of :his
belligerent right foreign residents in an invaded or occupied
district can claim no immunity.”
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“Mr. Justice Blackstone (Comm. 46) describes laws ex post
facto of this objectionable class as those by which ‘after an action
indifferent in itself is committed, the legislator then for the first
time declares it to have been a crime, and inflicts a punishment
upon the person who has committed it. Here it is tmpossible that
the party could foresee that an action, innocent when it was
done, should be afterwards converted to guilt by a subsequent
law; he had therefore no cause to abstain from it, and all
punishment for not abstaining must of consequence be cruel and
unjust’, The same distinction was elaborately pointed out in the
judgment of the Supreme Court cf the United Siates, cited as an
authority for the plaintiff..... The case, Calder v. Bull, (17} s
chiefly valuable for the opinions expressed by the judges upon the
construction of an express prohibition in the ¥ederal Constitution,
viz. that 'No state shall pass any ex post facto laws’. The opinion

of the Supreme Court is summarized in the foilowing passage

14 =
of the judgment of Chase, J.: *Every ex rust facto law must
naecessarily be retrospective, but every rerroseective gy 15 not an
ex post facio law. The former oniy =ve nranibited. Every iuve ooas

takes away or impairs rights vested agreeably to existing laws is
retrospectihve and is generaliy unjust, and mav be oppressive; ard
it i3 a good general rule that a law should have no retrospoct: but
there are cases in which laws may justly, and for the penefit of the
community, and also of individuals, relare tc & <ime antec.dent to
thelr eommencemsnt; s statuts of ohl-ion oo of rarden. .. ..

I don’t consider any law ex post .icte iun o srohibition that

21
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mollifies the rigour of the criminal law, but only those that create
or aggravate the crime or increase the punishment or change the
rules of evidence for the purpose of conviction..... There is a
great and apparent difference between making an unlawful act
lawful and the making of an innocent action criminal and punish-
Ing it as a crime’..... In fine, allowing the general inexpediency
of retrospective legislation, it cannot be pronounced naturally or
necessarily unjust, There may be occasions and circumstances in-
volving the safety of the state, or even the conduct of individual
subjects, the justice of which, prospective laws made for ordinary
occasions and the usual exigencies of society for want of prevision
fail to meet, and in which the exccution of the law as it stocd at
the time may involve practical public inconvenience and wrong,
summum jus summa injuria. Whether the circumstances of the
particular case are such as to call for special and exceptional
remedy is a question which must in each case involve matter of
policy and discretion fit for debate and decision in the parliament
which would have had jurisdiction to deal with the subject-matter
by preliminary legislation, and as to which a court of ordinary
municipal law is not commissioned to inquire or adjudicate.”
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“The authority of the legitimate Power having actually passed
into the hands of the occupant, the latter shall take all steps in
his power to re-establish and ensure, as far as possible, public
order and safety, while respecting, unless absolutely prevented, the
laws in force in the country.”
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“The Adminisiration of Occupied Territory,
para 690. Legislative and Judicial Functions,

In consequence of his acquisition of the power to
control the territory concerned, the occupant enjoys the
right and is burdened with the duty to take all the meas-
ures within his power to restore and insure public order
and safety. In so doing he is given great latitude with
respect to choice of means and mode of procedure.....
In an international sense it matters not how the govern-
ment of the occupant exercises the law-making function.
For most purposes it is likely to do so through decrees
or regulations emanating from a military source; and
these become as effective in operating as though they
were expressed in statutory enactments.”
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