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In an action of detinue, as in other actions
of tort, the Statute of Limitations runs from
the time when the cause of action arose;
consequently, if nothing has happened to
give rise to an action of detinue, there is no
period of time which can operate to
extinguish the title of the real owner. He
may have been deprived of control over his
chattel for a hundred years, but it still
remains his property, and an action will lie
to recover it, unless there have been a
demand and a refusal which would be
sufficient to give rise to a cause of action.
If there is a demand by the owner from the
person in possession of the chattel and a
refusal on the part of the latter to give it up,
then in six years the remedy of the owner is
barred...
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"The court will not take limitation points of its
own motion: a defendant who wishes to rely on
l[imitation must plead it expressly. There is
therefore a choice as to whether or not to plead
l[imitation. In Thomson v. Bruty it was suggested
that trustees are under a duty to plead limitation if
it is available to them, except where the action is
one by a cestui que trust. It is submitted that this
suggestion is correct. Trustees, unlike most other
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litigants, act for the benefit of others, and the
duties imposed on them by their fiduciary capacity
are onerous. It is entirely consistent with this that
they should be required to take advantage of any
rule of law properly applicable to their case in
order to protect the interests of the beneficiaries.”
(A. McGee Limitation Periods (2002) 259).
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