Crime and The American Constitution: Constitutional Criminal Procedure

6/1/03

The exam – for the final time has changed to February 5th. Pick it up at room 203 at 10 am. Due 10 am on Friday by e-mail.

Why do we permit the government to make promises in case of a plea bargain, but it’s not ok with the 5th amendment when an officer says if you talk to me it will be ok.

In Brady they say that if there is an attorney present, that you can assume that even if a promise is made, it’s going to be ok. Of course it has to be logical. You can threaten to beat up his brother just because his lawyer is present.

Back to the 8th amendment – why is the death penalty not considered cruel and unusual punishment?  

And If it’s not considered that, why are there special standards for it? 

In a case we didn’t learn a Mexican was involved in the murder of a DEA agent. The DEA agents went with help of the Mexican government and attached electrodes to his private parts.

They said – can we try this case? There was an extredition treaty so they sort of let it slide. But in general they set up a test – “does it shock the mind”?

In Mcclesky they showed the death penalty was racially biased. More blacks were getting it. Later on they made prosecutors who were striking off black jury members to explain why.

We need to ask what the relevance of surveys to the court. Does the fact that a higher percentage of blacks is in jail mean anything? Apparently yes.

Patriot Act – an act that has many provisions which expand intelligence surveillance. Each clause expires if it doesn’t get another legal backing in a different law by 2005.

It allows some heinous moves by the government. As long as they show that a related purpose of the investigation is foreign intelligence or terrorism, and you have many more abilities as an investigator. All you need is a relation – the primary thing could be criminal.

It allows the police to easily receive wire taps, search warrants and etc, without the level of evidence needed in general investigations.

You can get much more information with this new system. You can track someone’s way on the internet. They can tell who used each computer and when. Basically things get a LOT more intrusive.

The worst thing is that the police never has to show how they got the information. So even if they got it in a rather illegitimate manner, we’d never know. They could get information illegitimately, and follow you around until they get other information. 

Obviously the balance between the rights is shifting. 

Back to an old case:

In Schnekloff 6 people in a car were stopped. One person said it’s my brother’s and they ask that guy if they can search the car. He says sure. They find stolen checks on another passenger. So what is voluntariness? The court says you don’t need to show the person knew he had the right to refuse. The question also asks how coercive was the event. Having your car stopped is not like being in a police investigation.

Of course they still use the test of the reasonable person, but also at what exactly happened. Sort of a two layer exam. It’s all a question of resonableness. Does consent to search the car mean rip open locks?

The Exam

Can be 8 to 10 pages long. Randi doesn’t want people to reiterate the facts. 

Just use the amendments and cases. 

No requirement to use cases but we need to know their principles. 

