Crime and The American Constitution: Constitutional Criminal Procedure

12/9/02

in the article regarding overruling Miranda, a guy named martinez is riding his bike, and two cops stop him. They find a knife on him, which he uses to cut strawberrys. He tries to run because he panicks. They think he’s going for their gun. They shoot him f5 times in his legs. On the way to the hospital, the police tries to interrogate him.

He sues. The supreme court asks if we have a constitutional right to be free of coercive interrogation. Remember, police officers cannot intentionally violate a constitutional right.

Does a person have a right not to be subjected to coercive interrogation? Can he sue if he is? Even if it’s not used against him in the trial. 

The rational for Miranda is that you have a constitutional right not to testify against yourself. We need to remember that. 

In mandujano. They asked whether a person testifying before a grand jury has to have his Miranda rights read to him. A person is called in to testify against himself. The court says – that’s ok. You don’t need to give the rights. 

The court is basically saying Miranda was a way to deal with the evil flowing into the police interrogations. Being brought in front of a grand jury is different. 

You can argue that it’s as coercive – after all you are right there in court. However, your lawyer is there and etc. 

The Mandujano case says Miranda isn’t required in front of the jury. It’s a different atmosphere. Remember – if we give the witness immunity, they lose their right to silence. 

In Dionasio they decided forcing someone to give voice exemplars is not considered breaking the 5th amendment right. It became a 4th amendment question. The pretense was davids vs. missisipi. In that case, a bunch of black kids were detained for hours before their finger prints were taken. This was considered unlawful seizure, however, they said that fingerprinting wasn’t always a seizure.

Is taking your voice a seizure? Here they say It isn’t. Which fourth amendment right are they infringing? The court says they can subpoena

In Doe vs. US, they say any documents can be subpoena’d, unless protected by law not to be disclosed. For example if I keep records for myself and they prove my crimes, I have to bring them in front of the grand jury. Of course it’s only if we can prove he has them. If him bringing them will prove his having them, than we can’t. Of course we can’t always get them. 

The court says – it’s a procedure. Everything is on the record. There’s no element of surprise. They can get a lawyer and assert their privileges. So we protect them less. (of course we know only the rich have lawyers doing this). Anyways, it’s not like a police officer making a search.

The court and a grand jury have the same basic standard. You can’t be compelled to testify against yourself. In terms of documents, the question is – is this tetimonial and is it incriminating? Voice, handwriting and fingerprints can be taken – you can be forced to give. Documents, you can be forced, but only if it’s a corporation. You can not the corporation, so it has to provide the documents. If you aren’t, you may not have to provide them. 

So sometimes we’ll give immunity regarding the question who brought them in, and never say you brought them in (because it obviously proves they are yours), however we won’t be able to keep them. Of course this isn’t personal diaries. It’s a question of whether it’s incriminating, and it’s testimonial. If the act of producing a document is the thing that incriminates you, we need to give you immunity or we can’t force you. 

However, if they documents are relevant, but not incriminating, we can compel the person to give them in because they are not incriminating against whoever brings them. 

Some justices point out that certain documents will never be approved. 

