Crime and The American Constitution: Constitutional Criminal Procedure

In America, all law comes from the constitution. Whatever a court does, has to be justified with the United States Constitution. 

The 1st 10 ammendments are the bill of rights. 

The eighth amendment says you cannot beat someone up to get information. No punishment can violate it. 

What does “cruel and unusual punishment” mean? We’ll get to it. Basically there is room for interpretation – maybe by states.

The founding fathers knew they couldn’t answer everything. That’s why they left things open for interpretation. Just like the founding fathers. 

The United States has three branches. Congress (legislative) makes the law. The judiciary (courts) interprets them. The executive can overrule them. 

Marbury V. Madison in 1803 was the case where the courts decided they can check out a law.

In the late 1940’s there was a crime named “lurk”. Black men who looked at a white woman funny, were prosecuted. This was in the south. It was totally different in the north. 

In Plessy V Ferguson the court allowed separation but required giving them equal things. Later they said this was wrong and made them desegregate the school classes.

The war between the Britain’s to the colonists was whether the British could tax the Americans though they were not permitted to vote. Britain was in a very bad state and needed money after it’s wars. 

The colonists needed to set up their own government. How were they to set it up? How would they fund their war? 

What they said – each of the current 13 states have to ratify this constitution. It took 4 years. It talked about taxes. All the states approved it even though each had it’s own interests.

Next Class:

Read the Constitution 1-10 especially.

Lesson 2

Marbury Vs. Madison gave the court the right of judicial review. Almost 200 years later the court pretty much chose the president because of this option. They talked about equality and rights, but they took their powers and used them to step into the separation of powers.

States cannot allow just one type of person to vote. once they give the citizens the right to vote, it’s theirs. Of course before that, blacks couldn’t vote. Women couldn’t vote. That’s before they got the right. Once it’s given, no one can take it. 

The real question is: can the Supreme Court decide these things? They’re overruling the states court – that’s taking the states’ rights to decide about themselves.

What can Florida do? 

Do our rights stay the same? Do I have freedom of speech with regards to screaming fire in a theater? Obviously, I still have the same freedom, but it’s balanced out with the weights of the other rights involved. 

The tenth amendment speaks about the rights given in the constitution, and says the powers not given belong to the states. 

So if we say you have the right to bear arms, your state can still decide the criteria. It can’t say you may never bear arms, but it can decide what the criterion is. 

READ THE BILL OF RIGHTS (4th and 14th amendment especially).

Lession 2

The united states was not united on the issue of slavery. The 14th amendment allowed for the preservation of the fundamental rights of every citizen. This requires all states to follow them. However, do they all?

Some say that you can follow this strictly and some that you don’t. In some cases we even find justices who agree with the result, but not with the reasoning. Then we’re left with a question – what’s the law? 

In Wolf v. Colorado, the supreme court surveyed the states to see what each state was doing. Frankfurter said – everyone has different rights. There is a basic rights that demands the exclusion of logically relevant evidence.  They checked how many states have an exclusionary rule and how many don’t. They wanted to allow their states freedom – Some can protect themselves in one way, and others in another.

In Mapp, which overruled wolf, they said there was an exclusionary rule, and if you violate these rules, it won’t be acceptable. Basically saying: we’re enforcing this on all states. The Supreme Court enjoyed the fact that there was a totally unreasonable search. 

Because so many states have adopted the exclusionary rule, they forced all the states to follow it. It means illegally obtained evidence cannot be shown. 

This is amazing, because the 4th amendment never mentions the exclusionary rule. It’s even more amazing because there is a majority of 6 to 3, not 9 to 0. Some of the judges have agreed with the final result in that area, but they didn’t think it should mean forcing all the states. 

But why should we enforce it on all the states instead of giving them the right to choose how to enforce the 4th amendment?  In Mapp, the winning opinion says that once recognized constitutional, the right  to privacy has to be enforced on all the states. The court almost doesn’t have a choice. The majority of the states are following this – let’s put it across the board.

In Terry, officer Mcfadden watches two guys walking back and forth, constantly keep stopping and watching inside a store window. One walks, and another stays. They keep doing it, and then walks off. He finds a gun on terry and another person. 

Terry’s lawyer says this is wrong – This officer unreasonably ceased the right to search. Justice Warren says – well, let’s say there is racial discrimination. Will the exclusionary rule help? He says that obviously not. 

The judges decide – we need not go into the officer’s head. We need to check if he had a hunch or if he felt there was danger to himself or someone else. Would the average person feel that way? We need to see the reasonableness of the test. The person stopped has the right to walk away. 

We have to keep in mind – congress can write a law against the exclusionary law, and just say there are sanctions. 

11/4/02

Katz – a guy was speaking on a public phone and they tapped it without a warrant. The police listened only to his side. There was an indictment, and there was an appeal based on the exclusionary rule and 4th amendment. The appeal was upheld, and there was a requirement to get a warrant.

What was the interest the cops hurt in the global sense? The right to privacy. 

According to Katz, the expectation of privacy is based on what your expectation of privacy.

In California V. Greenwood, they’re talking about trash. Someone has a successful illegal business. He knows someone is watching him. He shreds every document and throws it outside. An officer sees the garbage, follows it, flashes her badge and pastes it all together. 

What is expectation of privacy? When does it end? When do you cross the border to where you can’t expect privacy? 

In Agular and Spinelli, there were requests for search warrants. The affidavit gives the reasons for the requests. They always stay sealed. The warrant says where you can search. An officer has to give reasons. If the officer says, and anonymous friend told me, that’s not enough. Can the officer say: “it’s a reliable source”?

Usually it’s enough. In Agular and Spinelli it was thrown out. Some states keep both, some don’t. 

There is an exigenty exception – emergency when you can’t ask the judge. Usually acceptable. 

11/11/02

missed class because of reserves service.

18/11/02

Whats the bottom line regarding getting a search warrant after spinelli and agular? 

Spinelli – the supreme said the lower court issued warrants were unconstitutional. The reason was that it was hearsay. There was nothing tangible behind them. Just a saying, Isn’t enough. 

What do you need in order to make it enough? 

In Ilinois vs. rankrist they basically overturned agular and spinelli, and said the test isn’t “is this a reliable test of whether there needs to be a warrant?”. Look at the situation. Look at the specific facts. (Some states still follow the agular and spinelli idea – two prompt test – like new york for example). 

Is it different for a car? 

In California Vs. Karni we’re talking about a motor home. Police found a kid who was given Marijuana for sexual favors. They searched the motor home and took it with them, and then researched. 

There is a discussion whether  a motor home is a vehicle or a house. It depends on what it was used for of course. However there is a claim that if there are signs of use of the vehicle as a home, than you can expect more privacy. 

There is also a fear that a motor home could leave the place of you go and get a warrant. 

So we know cars are different than houses: a. you expect less privacy. B. cars are more regulated, and that gives officers more right. 

Does it make sense that because people expect their car to be regulated, they should expect it to be searched? 

We have a fundamental right to privacy, however we don’t want to stop the police from doing their job. You can search a car. You can search the glove compartment. All you need is probably cause.  Less probably cause than needed to search your house. 

In Belton vs. New York, 4 guys were pulled over. None of them, owned it or know who the owner is. In the back of the car is a black leather jacket. Officers search it and find cocaine. Belton is tried for having cocaine though he wasn’t wearing it. 

We know cars are different. Your body and car can be searched. So can the glove compartment. Or anything that’s accessible to the driver. So the trunk maybe not, but the glove compartment yes. So the court decided that is there was a lawful arrest, he may search the passenger compartment of the automobile, and the containers (like the glove compartment). It does not encompass the trunk. If there is a footlocker, locked, they can’t break it. They need to hold it and get a warrant. 

The Supreme Court is saying basically that usually searching without a warrant is unreasonable. They are making certain exceptions. But the basic idea is that they are against. 

5th amendment: In Botcha the cop stopped someone, asked what’s that. She said: My stuff. He said: tell me what it is.

She still wasn’t arrested. Custodial Interrogation – she’s in custody. She can’t go anywhere. Hasn’t heard of her Miranda rights. 

In 1966 Miranda was introduced. A person is pulled over and doesn’t know what it means. Is that sufficient? (Say a mentally handicapped person or a foreigner). 

Do the officers have to ask the person if he understood?  There’s a discussion.

Custodial interrogation is when you ask someone in custody, not arrested questions. 

Res Geste – Part of the crime. Not statements said in custody, but for example saying something incriminating to an officer. Miranda should happen when in custody. It’s different. Saying a statement that suggests your involvement in a crime – but not in a situation of being in custody. 

Today, you are required to give the Miranda Rights. Unless you can prove you knew it. 

25/11/02

In Chadwick, there was a person named Mechado. The Amtrak train security found a power used to hide smells of Marijuana or Hashish. They informed the Boston police which was on the way. 

Mechado fit into the racial profile. The Boston Police followed him and a woman who put the container in Chadwick’s car. Police dogs who were there came with the police. Everyone was arrested. The whole car and the container were taken. The dogs barked. 

The Supreme court said it fell under the automobile exception. They need a warrant. The car wasn’t driven at the time. They had time. They could get a warrant. However they say – expectation of privacy in a personal container is much higher than in a vehicle. 

In Messiah they speak about the right to council (6th amendment). 

In Eskebedo, The quite Messiah and say the right to council attaches a t a critical stage. When is it? Obviously, when someone is indicted he is in a more critical situation and his rights are more important. 

The decent in Miranda spoke about how 27 states were opposed to the Miranda rights. 

In Rhode Island Vs. Innis, A guy was accused of committing robbery, murder and kidnapping of two different taxi drivers. He wanted to see a lawyer and two police officers talked to him on the way saying god forbid some kid in that area finds the weapons he hid. He stopped the car and showed them where the gun was.

In quarrels they speak of a public safety exception. If it’s an emergency you can avoid the Miranda right if you need information urgently for public safety.

When is it public safety? There’s a big decision. Officers will always try to say it was public safety. 

In Oregon vs Elstat, someone didn’t get his rights, and then he made a confession, and then given his rights, they still need to show a confession is voluntary. But that’s it. His first confession would be automatically considered involuntary, however they can still get another confession after given his rights. 

Pre Miranda and post, we’re always looking for voluntariness. In a later law that congress adopted, they spoke about voluntary accepted evidence. It meant you could accept a confession even without Miranda being given.

Remember: Miranda will let in forbidden fruits!

What about police agents? They don’t give the Miranda rights. 

2/12/02

Oregon V. Elstat. The person was taken into custody, and admitted that he was at the scene of the crime. Later on, he admits the crime and etc. He wasn’t given his rights, but the judge allows it.

Miranda preceeds the 5th amendment. The fifth amendment gives you protection in the trial. It’s kind of extra. Some people give it less weight because of that.

Now we need to remember – we’ll always go back to the question of was the question voluntary? If Miranda isn’t read, we usually won’t say the statement was voluntary. However, if we have a later statement, it will be admitted, if Miranda was given. 

In Brewer V. Williams, brewer was not a smart guy but was very religious. A little girl was kidnapped from a YMCA. Someone saw Brewer walking with a bad with skinny white legs. He’s picked up, arrested, and his lawyer tells him you’re main lawyer will be there. I’m here temporarily. Don’t talk.

The police won’t allow him to ride with them (the lawyer). The police uses his religion saying – imagine the girl doesn’t have a Christian burial? He breaks and takes them to her.

The court suppresses the statements based on the right to council in the 6th amendment. 

In Williams V. Nixon, similar case, the evidence was suppressed but in the appeal they brought the body which was reached. Basically, the prosecution would need to show the body would eventually have been discovered. You can use the body, not the statements.

In Rhode Island V. Innis it was similar. But they got a gun. They let in the statements because the officers were talking amongst themselves and because they asked: how did Innis see it – and interrogation or a conversation.

So we have certain lines – no Miranda, thrown out except for exceptions. Following statement, if there was no coercion, will get admitted. We’ll question whether the 1st statement was coerced, then we might suppress the next one. Remember – Miranda is not a constitutional violation. It’s something extra.

The exclusionary rule is in effect to the 5th amendment. The Miranda will have less of a protection. 

We need to remember – in the U.S, if the person chooses to remain silent, reasonable time needs to pass before another officer speaks with him. 

In Illinois v. perkins, a person is arrested, and then a jail house snitch tells the police he told him about a different crime (a murder). They put an undercover agent in there to find the evidence. It’s not accepted.

So they conclude only once you’re detained for a crime, they can put an undercover agent for that crime.

It’s odd because when they are speaking to other prisoners they have no fear of punishment for not talking or for getting benefits for speaking. 

In Quarrels, a woman was raped. She points to the officers where he went. One officer sees him, the guy runs. The officer finds him and finds an empty holster. The officer says: Where’s the gun. He points. Then they read Miranda and he confesses. The court accept both. Why? Because of public safety, even if the officer doesn’t say that. It’s an exception that allowed acception both confessions. With or without Miranda.

It shows – Miranda is outweighed by public safety. However, the police officer’s opinion doesn’t matter. The Court will decide later. We have the exigency exception anyways, (if the evidence will be lost), which is similar.

Bottom line – Miranda is weaker than 5th amendment.

9/12/02
in the article regarding overruling Miranda, a guy named martinez is riding his bike, and two cops stop him. They find a knife on him, which he uses to cut strawberrys. He tries to run because he panicks. They think he’s going for their gun. They shoot him f5 times in his legs. On the way to the hospital, the police tries to interrogate him.

He sues. The supreme court asks if we have a constitutional right to be free of coercive interrogation. Remember, police officers cannot intentionally violate a constitutional right.

Does a person have a right not to be subjected to coercive interrogation? Can he sue if he is? Even if it’s not used against him in the trial. 

The rational for Miranda is that you have a constitutional right not to testify against yourself. We need to remember that. 

In mandujano. They asked whether a person testifying before a grand jury has to have his Miranda rights read to him. A person is called in to testify against himself. The court says – that’s ok. You don’t need to give the rights. 

The court is basically saying Miranda was a way to deal with the evil flowing into the police interrogations. Being brought in front of a grand jury is different. 

You can argue that it’s as coercive – after all you are right there in court. However, your lawyer is there and etc. 

The Mandujano case says Miranda isn’t required in front of the jury. It’s a different atmosphere. Remember – if we give the witness immunity, they lose their right to silence. 

In Dionasio they decided forcing someone to give voice exemplars is not considered breaking the 5th amendment right. It became a 4th amendment question. The pretense was davids vs. missisipi. In that case, a bunch of black kids were detained for hours before their finger prints were taken. This was considered unlawful seizure, however, they said that fingerprinting wasn’t always a seizure.

Is taking your voice a seizure? Here they say It isn’t. Which fourth amendment right are they infringing? The court says they can subpoena

In Doe vs. US, they say any documents can be subpoena’d, unless protected by law not to be disclosed. For example if I keep records for myself and they prove my crimes, I have to bring them in front of the grand jury. Of course it’s only if we can prove he has them. If him bringing them will prove his having them, than we can’t. Of course we can’t always get them. 

The court says – it’s a procedure. Everything is on the record. There’s no element of surprise. They can get a lawyer and assert their privileges. So we protect them less. (of course we know only the rich have lawyers doing this). Anyways, it’s not like a police officer making a search.

The court and a grand jury have the same basic standard. You can’t be compelled to testify against yourself. In terms of documents, the question is – is this tetimonial and is it incriminating? Voice, handwriting and fingerprints can be taken – you can be forced to give. Documents, you can be forced, but only if it’s a corporation. You can not the corporation, so it has to provide the documents. If you aren’t, you may not have to provide them. 

So sometimes we’ll give immunity regarding the question who brought them in, and never say you brought them in (because it obviously proves they are yours), however we won’t be able to keep them. Of course this isn’t personal diaries. It’s a question of whether it’s incriminating, and it’s testimonial. If the act of producing a document is the thing that incriminates you, we need to give you immunity or we can’t force you. 

However, if they documents are relevant, but not incriminating, we can compel the person to give them in because they are not incriminating against whoever brings them. 

Some justices point out that certain documents will never be approved. 

16/12/02

There isn’t a bright line rule regarding the ability to confiscate personal writings. The reason is that they don’t want to limit themselves. They want to review it case by case. 

In Wade, a defendant was already indicted and brought in front of a line up and told to speak. In other cases it’s different. Someone gets hurt and police finds a suspect immediately and asks the victim if it’s the guy.

After wade you can’t have anything suggestive. You can’t bring someone into the lineup and have him wear sunglasses and the rest not. There’s a big problem with these lineups. 

Is there a difference if someone was indicted already? As far as the line up. 

According the court – it’s different because you have a good chance of your right to an attorney easily available. 

Generally, street show ups would be ok even though they are suggestive. It would be harder to call his attorney and it would be harder to make a large list of people for the line up.

The majority in Wade says you need to check if in court identifications were independent or were they affected by what happened before. How can the prosecution prove independent identification? It’s not an easy burden to meet, but they can show that there was a good look at the time of the crime. The description was good.

There is a situation where even though the identification was suggestive there was a harmless error. This will still be accepted. For example if the suspect knew the other guy, but mixed him up.

23/12/02

In Brady we learned that if a prosecutor left something out in bad faith, it’s a breach, but there’s no need to punish society. First, it doesn’t matter why it’s left out. If we see something that’s favorable to the defendant, we have to turn it in. It doesn’t matter why they left it out. If it does happen, we check how material was it and how important.

Why do they need to give away this information in the adversarial system? 

In 1985, the bagley case, the judge says the prosecution has an affirmative duty to produce the evidence it has if it’s favorable to the defense.

Judge marshal, in a dissent, says that the prosecutor has to aggressively pursue convictions for the victimized public. However there is a dual role – also need to pursue the truth. The defense attorney is different. Has to worry for his client as long as within law.  

Bottom line – if in doubt hand it in.

In the Kylar case, there is no defense put up for one person because that would require calling another co-defendant  (same lawyer) and incriminating him. Is it the court’s duty to investigate? To force the lawyers to really defend both? What is the court’s duty to inform the defendant?

The law permits lawyers to share lawyers as long as there is no conflict of interest. But there needs to be shown an ACTUAL conflict of interest. How do we know? The person doesn’t really know. 

In Strickland they made a test of insuring that someone has his true right to council? 2 steps: 1. Was attorney conduct reasonable with professional  standards? (Reasonable – not excellent!). 2. Would e have been convicted anyways?

What is reasonable? Basically if the lawyer can show it was a strategic decision, we’ll walk away with it.

Though the court doesn’t give specific standards, it does set some idea.

In Strickland the person is waiting for the decision regarding the punishment – should he get death? The defense attorney doesn’t bring any character witnesses or psychiatrists? . They say this was bad, and even though the guy admitted the murder – does it mean the judge would have changed his decision? 

Does the defendant have a chance to prove the lawyer was unreasonable? It’s a test that means basically it has to be really unreasonable, or that the reasonable option was pursued in an unreasonable manner.

Now how can we decide if a reasonable defense would have changed the outcome? Is this test real? 

In Commonwealth vs. Allen Iverson, one of the tope basketball players in the league was accused of some serious crimes. He has great lawyers. At the end of the day, the case proceeded under a small misdemeanor. 

Another question is are we creating a new right to reasonable representation? Was that what they envisioned in the constitution?

30/12/02

Effective assistance of council  - how do we decide what is good? Do they need to be at a certain level or do the need just not to be unreasonable?

In whiteside, a client said he thought the victim he stabbed had a gun. He told his attorney – if I don’t say I saw a gun, I’m dead. The attorney says you don’t have to say that. I will quit if you testify untruthfully.

How sure does the attorney need to be that his client is about to lie.

In the nicks case they say – if a client tells the attorney – I’m guilty, the lawyer can’t reveal that. (Unless it’s a future crime). A lot of defense attorneys will never ask the client if they did it. 

How much can you instruct a client? Do you tell them what they need to say? Or what their testimony needs to include in order to maybe have a self defense claim? 

We know a lawyer should avoid purgery and shall assist his client but not in a false testimony. Why does the court decide the ethics of the lawyer? Isn’t it an individual state’s rights? 

In a previous case they didn’t let someone take the lawyer who got off his two friends. The court didn’t let him. In the collier case they said the court can cancel the representation if the lawyer will have an actual conflict of interests. The court explained that it was protecting itself from expected reversal upon appeal.

I wasn’t feeling too well. Not sure how good this lesson was written down

In Brady, a guy is in jail since 1959. 11 years until the case is decided. The reason is that the statute he was faced with was made unconstitutional at the time.

There was a problem. If you ask for a jury you might get the death penalty. If you confess to a judge you can only get life. So this statute was made unconstitutional. In the case they said the pressure was that he knew someone would testify against him. He waived his constitutional right to be judged by his peers because of this. He said he was afraid of the death penalty.  That’s why he pled guilty.

In pleas you can make promises of giving a lesser crime or causing the judge to have lesser punishments to give. Is this the same? 

In that case, the person changed his original plea when he found his partner pled guilty. He was afraid he would testify against him. 

Now what about talking to a person asserting his Miranda rights and promising him better treatment and etc? It depends on the circumstances. Even with his lawyer in the room it could be problematic.

The 8th amendment 

What is the purpose of bail? We want to insure presence during the trial, but to minimize the excessiveness. 

What do we ask ourselves?

A. The chances of “flight”.

B. Prevented detention (basically – are you a danger to society).

Prevented detention is odd – you are held for a crime you might commit, not for something you committed. It’s not punitive. It’s regulatory. The dissent is against it, saying its overstepping important rights. 

6/1/03

The exam – for the final time has changed to February 5th. Pick it up at room 203 at 10 am. Due 10 am on Friday by e-mail.

Why do we permit the government to make promises in case of a plea bargain, but it’s not ok with the 5th amendment when an officer says if you talk to me it will be ok.

In Brady they say that if there is an attorney present, that you can assume that even if a promise is made, it’s going to be ok. Of course it has to be logical. You can threaten to beat up his brother just because his lawyer is present.

Back to the 8th amendment – why is the death penalty not considered cruel and unusual punishment?  

And If it’s not considered that, why are there special standards for it? 

In a case we didn’t learn a Mexican was involved in the murder of a DEA agent. The DEA agents went with help of the Mexican government and attached electrodes to his private parts.

They said – can we try this case? There was an extredition treaty so they sort of let it slide. But in general they set up a test – “does it shock the mind”?

In Mcclesky they showed the death penalty was racially biased. More blacks were getting it. Later on they made prosecutors who were striking off black jury members to explain why.

We need to ask what the relevance of surveys to the court. Does the fact that a higher percentage of blacks is in jail mean anything? Apparently yes.

Patriot Act – an act that has many provisions which expand intelligence surveillance. Each clause expires if it doesn’t get another legal backing in a different law by 2005.

It allows some heinous moves by the government. As long as they show that a related purpose of the investigation is foreign intelligence or terrorism, and you have many more abilities as an investigator. All you need is a relation – the primary thing could be criminal.

It allows the police to easily receive wire taps, search warrants and etc, without the level of evidence needed in general investigations.

You can get much more information with this new system. You can track someone’s way on the internet. They can tell who used each computer and when. Basically things get a LOT more intrusive.

The worst thing is that the police never has to show how they got the information. So even if they got it in a rather illegitimate manner, we’d never know. They could get information illegitimately, and follow you around until they get other information. 

Obviously the balance between the rights is shifting. 

Back to an old case:

In Schnekloff 6 people in a car were stopped. One person said it’s my brother’s and they ask that guy if they can search the car. He says sure. They find stolen checks on another passenger. So what is voluntariness? The court says you don’t need to show the person knew he had the right to refuse. The question also asks how coercive was the event. Having your car stopped is not like being in a police investigation.

Of course they still use the test of the reasonable person, but also at what exactly happened. Sort of a two layer exam. It’s all a question of resonableness. Does consent to search the car mean rip open locks?

The Exam

Can be 8 to 10 pages long. Randi doesn’t want people to reiterate the facts. 

Just use the amendments and cases. 

No requirement to use cases but we need to know their principles. 

